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The Central Law Journal. 





ST. LOUIS, DECEMBER 17, 1886. 








CURRENT EVENTS. 





CoMMERCE AMONG THE StaTES.—The decis- 
ion of the supreme court of the United States, 
in the case of The Wabash etc. Co. v. IIli- 
nois, which we published in our last number,! 
seems to render indispensable an early exer- 
ercise by congress of the exclusive power 
conferred by the constitution of the United 
States to ‘‘regulatecommerce * * * * 
among the several States.’’ The decision, as 
we understand it, abrogates the supposed 
right of the States to regulate, within their 
respective jurisdictions, commerce among the 
States, until congress shall see fit to exercise 
the authority over the subject conferred upon 
it by the constitution. Upon this supposed 
right the Illinois statute was founded, and 
similar statutes exist in other States. All 
these statutes are shorn of their efficacy, 
except in matters of strictly local and domes- 
tic concern, and commerce among the States, 
or inter-state commerce as it is usually 
called, is wholly unregulated and carriers en- 
gaged in it may, throughout the United States 
discriminate for or against any shipper or the 
shippers of any city or region, either directly 
or by means of special rates, rebates, draw- 
backs or othes devices. As we understand 
the decision, the power of the State to legis- 
late on these subjects is limited to contracts 
for carriage, which begin and end within the 
State lines; if the contract includes a mile or 
afoot beyond the boundary; the State law 
beeomes a dead letter for the whole route to 
be traversed. The enormous volume of 
transportation of goods and passengers, from 
one State into another, and across one or two 
or more States, imperatively requires some 
sort of regulation, some settlement of the 
questions which have grown out of the traffic, 
and some adjustment, upon, equitable prin- 
ciples, of the various interests of owners 
and passengers on the one hand, and carriers 
and corporations on the other. 


1 23 Cent. L. J. 561. 
Vol. 23—No. 25. 





' Receivers.—A decision of some impor- 
tance was made a few days ago by U. S. 
District Judge Gresham, in relation to the af- 
fairs of the Wabash Railroad Company, its 
receivers, its bondholders and its stockholders. 
The matter is entirely too intricate to be 
sketched, evenin the most cursory manner in 
an article of this kind, and we only mentioned 
it because it is a new evidence of the neces- 
sity of legislation which will render the 
receivership system that has grown up in the 
federal courts less cumbrous and more equit- 
able. The receiver in his normal state is a 
useful, very convenient and quite harmless 
part of the machinery of courts of equity. 
Under the practice of the circuit and district 
courts this officer has grown to such impor- 
tance as to dwarf even the court itself. The 
duty of the receiver, under the original design 
upon which the office was created,was to take 
charge of the property committed to his care 
by the court, sell it as soon as he can, with 
due regard to the interests of all concerned, 
pay the proceeds to the parties entitled, re- 
port to the court and be denuded of his 
trust. The receiver in his present state, fully 
developed, is well described by Mr. Justice 
Miller in his dissenting opinion, in the case of 
Barton v Barbour.? He says: ‘If these 
receivers had been appointed to sell the 
roads, collect the means of the companies 
and pay their debts, it might be well enough. 
But this was hardly ever done. It is never 
done now. It is not the purpose for which a 
receiver is appointed. He generally takes 
the property out of the hands of the owner, 
operates the road in his own way, with an oc- 
casional suggestion from the court which he 
recognizes as a sort of partner in the busi- 
ness ; sometimes but rarely pays some money 
on the debts of the corporation, but quite as 
often adds to them, and injures prior credi- 
tors by creating a new and superior lien on 
the property pledged to them. During all 
this time he is in the use of the road and roll- 
ing stock, and performing the functions of a 
common carrier of goods and passengers. 
He makes contracts and incurs obligations, 
many of which he fails to perform.’’ 

The perversion of the office of receiver, 
which Mr. Justice Miller so well describes in 
the foregoing extract, is too firmly fixed in 


2104 U. S. 126. 
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the practice of the federal courts to be easily 
uprooted. It is based upon the reasonable 
idea that, in spite of all manner of financial 
storms, the cars must run, passengers must 
ride and freight be carried. Therefore, the 
receiver must operate the road. But it does 
not follow that he shall operate it forever- 
more, or that the foreclosure proceedings 
shall be indefinitely prolonged, in order that 
he may so operate it. We do not attempt to 
indicate in what manner congress can best 
remedy the abuses which the federal courts 
have permitted to grow up around the re- 
ceivership system, but we think that the 
interests of the public and justice to stock- 
holders and creditors imperatively demand 
that such a reform shall be effected as will 
remedy these evils, and to that end the 
powers of subordinate federal courts over 
matters of this character and many other 
like subjects shall be distinctly defined and 
rigidly circumscribed. 








NOTES OF RECENT DECISIONS. 





Marriage — Divorce — THE SEBRIGHT 
Case.—The reports of divorcetrials are never 
dainty, by no means adapted to the use of 
schools, nor at all suitable for the domestic 
fireside. English divorce cases are particu- 
larly malodorous, and after the stale fumes 
of the Crawford-Dilke case and the fresh and 
pungent odor of the current Lord Colin 
Campbell scandal, it is comparatively like a 
breeze from Araby the blest, to get a whiff 
of a divorce suit of which the gravamen is not 
a breach of the seventh comandment. 

Such a case is the Sebright-Scott case, of 
which, we aresorry to say, we have not seen 
afullreport. she facts, however, seem to 
be that the lady in the case having consid- 
erable property, had also an unfortunate 
propensity to run into debt, and the alleged 
husband being a ready-money man contrived 
to become her creditor, and presumably made 
profits out of the transactions. Not content 
with paring off slips and bits from her fortune 
in this slow way, he resolved to take it all in 
at one fell swoop by marrying her, peaceably 
if he could, or forcibly if he must. Accord- 
ingly the lady was inveigled into a meeting 
with him at a public office where there was a 





person authorized by law to solemnize the rites 
of matrimony and then there, as she alleged, 
in fear for her life and her liberty, and against 
her protest, they were married. The marriage 
was never consumated, and, within a reason- 
able time, we presume, she commenced pro- 
ceedings to have the marriage declared a 
nullity. This was done by the court after a 
full hearing and much hesitation, and the 
London law journals are much exercised 
about the matter. The Law Journal of Nov. 
20 fears that the ruling will ‘‘tend to confirm 
the popular fallacy that a marriage is no 
marriage if it has not been consummated.’’ 
In another article the same journal says: 

‘‘Mr. Justice Butt says that ‘the validity 
of a contract of marriage must be tested and 
determined in precisely the same manner as 
that of any other contract. For example, an 
ordinary contract may be set aside on the 
ground of fraud, and Mr. Justice Butt is of 
opinion that a marriage may be set aside on 
that ground. But a contract obtained by 
fraud is voidable, not void. Therefore, a 
lady or a man who has married under pres- 
sure may elect to ratify or repudiate the con- 
tract. The result of this appears to be to 
introduce a new status into the law—namely, 
that of half-married. * * * * It is dif- 
ficult to put the finger on the precise ground 
on which the present marriage was set aside. 
There was a little fraud, a little intimidation, 
and a little weakness of mind. There was 
not enough of each to make a case, but all 
taken together were considered enough. Yet 
twenty white rabbits will not make a black 
rabbit.’’ 

The Solicitors’ Journal of the same date 
says: 

‘*To the delight of the impressionable part 
of the public, and, we think, rather io the 
surprise of the majority of the legal profes- 
sion, Mr. Justice Butt has seen his way to 
granting a decree of nullity in Scott v. Se- 
bright, on the ground that the petitioner was, 
at tbe time of her marriage, incapable of con- 
senting to the marriage contract. * * * * 
It may perhaps be questioned whether the 
case does not bear on the face of it something 
like the judicial sanction of the dissolution of 
a marriage by mutual consent, although, as 
Lord Penzance eloquently points out in Mor- 
daunt v. Mordaunt,' the feature of non-recis- 

12P.D., at p. 196. 
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sion by consent is a feature which belongs to 
marriage contracts alone among contracts. 
As to the authorities, although no cases are 
cited in the judgment, it is well to point out 
that the books contain at least three cases,’ 
in which a marriage has been declared void 
on the ground of incapacity to consent, not 
amounting to insanity. Of the three cases, 
Wilkinson v. Wilkinson is the strongest. 
There a rich infant, incurably imbecile, but 
whose friends had failed to procure her to be 
declared lunatic, had been inveigled into a 
marriage with a cousin ‘‘in concert with other 
parties.’” The ceremony was hurried,’ and 
the bride, when required to say ‘I will’ said 
‘No,’ till prompted by the clerk and told to 
use the former words; moreover, when in the 
vestry, she ‘took off the ring and threw it 
down, saying she was not married.’ ’’ 

The London Law Times of the same date 
also comments upon the ruling thus: ‘‘The 
decision of Mr. Justice Butt in the Sebright 
nullity case seems, in some quarters, to be 
considered as a bold endeavored to do justice 
by straining the law, and as laying down 
principles inconsistent with the old strict 
views as to marriage. By the canon law 
from which our marriage laws are mainly de- 
rived,* not merely the ‘consent’ of te par- 
ties was essential, but ‘sincerity’ of consent 
was required. And it is clear that in English 
law a marriage by forceis void:* The liberty 
of divorces in the Roman law rendered less 
necessary any very definite disposition re- 
garding marriages contracted by force. The 
modern law, under which divorces became 
very difficult, made this omission a real de- 
fect. The canon law fills up that lacuna by 
making such marriages void. This may be 
shown by many authorities.° At the same 
time, it was held that voluntary cohabitation 
after marriage waived the right to have the 
marriage set aside, though it is clear that the 
mere fact of consumation did not. The idea 
that the amount of fear, needful to invalidate 
the marriage, should be sufficient ‘to con- 
strain a brave man’ seems to be derived 


2 Harford v. Morris, 2 Hagg, Con. 423; Portsmouth 
v. Portsmouth, 1 Hagg. 356; and Wilkinson v. Wilkin- 
son, 4 Notes of Ecclesiastical Cases, 295. 

3 Sherwood v. Kay, 1 Moore P. C. C. 397; Reg. v. 
Millis, 10 Cl. & F. 534; 8 Jurist, 717. 

4 Harford v. Morris, 2 Hagg. Consist. 427, 436. 

5 Greg. IX. Decretals, iv., 2,9; Corp. Jur. Canonici 
edit. 1730, p. 548° Decret. iv., 1, 6; Jb. 538 





from a constitution of Pope Honorius III., 
and will be found in the Corpus Juris, in 
Decret. Greg. lib. 4, tit. 1, c. 28 p. 545, and 
this Pope also considers early repudiation 
before consummation needful. The canonist 
Engel, p. 942, however, reasonably points 
out that a woman is more easily terrified, and 
that terror sufficient to daunt a brave woman 
will suffice. We are glad that Mr. Justice 
Butt has laid down a more liberal and rational 
doctrine, that the test of bravery has nothing 
to do with the matter. The question israther 
the condition of mind of the contracting 
party.’’ 

We are fully persuaded that Mr. Justice 
Butt was in every pointof view quite right. 
The test of every contract is consent, and 
sincerity is of the very essence of consent. 
Sincerity is always presumed when the party 
in question is competent to contract, and under 
no legal disability or duress. By the way, when 
judges and learned editors speak so confi- 
dently of marriage asa contract, what becomes 
of the dictum of the English judge, who, in 
Morduant v. Moncriffe,* so positively denied 
that marriage was a contract at all.’ 


6 43 L. J. Rep. H. of L. Prob. and Matr. 49. 
7 23 Cent. L. J. 288. 








SUBSTITUTION OF MORTGAGES. 





This question, along with the rights of in- 
tervening lien holders, is one that is scarcely 
mentioned by text-writers, though one that 
may be at times of vast importance. It 
would appear upon a casual observation that 
the establishment of liens should run from 
record date of instrument in force ; but upon 
a careful consideration it will be seen that an 
equitable rule enters into the merits of this 
subject, and that the conclusion should be 
different from the one above suggested. 

It may be stated, as agenerally well estab- 
lished rule of law, that the taking of a new 
note and mortgage, to secure an indebtedness 
already existing by note and secured by 
mortgage, will not discharge the lien of the 
first mortgage.’ In Packard vy. King- 


1 Pouder v. Ritzinger,1 N. E. Rep. 44; s. c., 102 
Ind. 571; Packard vy. Kingman, 11 Iowa, 219; Swift v. 
Kraemer 13 Cal. 526; Walters v. Walters, 73 Ind. 425 ; 
Burns v. Thayer, 101 Mass. 426. At least not unless the 
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man,’ Smith and Kingman executed a mort- 
gage on personal property to one Horner. 
On December 22, 1858, Smith and Kingman 
moved into a hotel property, and by statute a 
landlord’s lien attached upon the effects of 
Smith and Kingman. On December 24, the 
plaintiff took a new note and mortgage for 
the balance unpaid of the debt, and at the 
same time released the old mortgage. The 
appellate court, in passing upon the cause 
takes occasion to say, that ‘‘the taking of a 
new note and mortgage on personal property, 
to secure an indebtedness already evidenced 
by a note and mortgage on the same prop- 
erty, does not, even when the first note and 
mortgage are cancelled, operate to discharge 
the lien of such first mortgage.’’ It is a 
proposition well established that the giving 
of one’s note does not pay or extinguish the 
debt; so accepting the mortgageor’s note for 
interest due on a mortgage does not pay 
that portion of the debt, nor discharge the 
lien of the mortgage to that extent.® 

In an action to reform a mortgage, the 
facts were shown to be as follows: A exe- 
cuted a mortgage to B, but made a mistake 
in description of property. “He, (A), made 
a second mortgage on same property to C, to 
secure a note given in payment of several 
long past due notes. Action by B to reform 
mortgage against C, who had no notice of 
mistake in first mortgage: Held, that action 
would lie, as second mortgage was given to 
secure a prior debt and no new consideration 
passed. The right of restoration is allowed 
where the holder of a first mortgage, in 
ignorance of the existence of a subsequent 
recorded one, releases his mortgage and 
takes anew one; and under such circum- 


creditor accept the mortgage with that understanding: 
See Gregory v. Thomas, 20 Wend. 17; Hamilton v. 
Callender, 1 Dall. 420; Hutchinson v. Swartsweller, 3 
N. J. Eq. 205. And in that event the burden is upon 
the mortgageor to show that the mortgage lien was to 
be released upon the execution of the new insiru- 
ments; Sloan v. Rice, 41 Iowa, 465. 

2 11 Iowa, 219 (1860). 

8 Hutchinson v. Swartswellers, 31 N. J. Eq. 205; 
Shipman v. Cook, 1 C. E. Green,251;Rogers v. Traders’ 
Insurance Co., 6 Paige, 595; Dunham v. Dey, 13 Johns. 
40. Thetaking up of old notes and the giving of new 
ones for the same indebtedness, or the payment of 
part and new notes for the balance, the old mortgage 
remaining, will not destroy the lien of such mortgage: 


Chase v. Abbott, 20 Iowa, 154; Tucker v. Alger, 30. 


Mich. 67; Hugunin v. Starkweather, 10 Ill. 492. 
4 Busenbarke y. Ramey,53 Ind. 499; Bowen v. Wood, 
35 Ind. 268. 





stances the first mortgagee would be entitled 
to have the mortgage restored and given the 
original priority.® 

The surrender of unpaid notes, secured by 
mortgage, and the taking of new notes and 
mortgage for the balance, does not of itself 
discharge the lien of the first mortgage.® But 
this would be otherwise if the indebtedness se- 
cured by the second mortgage was created 
by the parties getting together and having a 
settlement of mutual running accounts and 
other debts, among which was tke first mort- 
gage debt, and a balance is found due the 
plaintiff. This balance being put in a new note 
and mortgage would form a new considera- 
tion, and the lien of the first mortgage be di- 
vested.’ But where there is an express 
agreement that the mortgage, under such cir- 
cumstances, shall continue as a security, the 
lien of the first mortgage is not destroyed. § 

In Burns v. Thayer,’ it was held, that 
where a husband gave a mortgage for the pur- 
chase money of real estate, and this mort- 
gage was afterwards discharged, and at the 
same time and as a part of the same trans- 
action a new note and mortgage were given 
for the same purchase-money debt, the in- 
stantaneous seisin of the husband did not 
operate to give the wife a homestead in the 
premises.!° 

A mortgage secures a debt or obligation 
and not the evidence of it, and no change in 
its form will discharge the mortgage." 
Whether a new mortgage, given in the place 
of an old one, shall be treated as a payment 


5 Bruce v. Nelson, 35 Iowa, 157; Stimpson v. Pease, 
53 Iowa, 572; Lambert v. Leland 2 Sweeny, 218; Shaver 
v. Williams, 87 Ill. 469; Hutchinson v. Swartsweller, 31 
N. J. Eq. 205. 

6 Walters v. Walters, 73 Ind. 425. 

7 Walters v. Walters, supra. 

8 Port v. Robbins,35 Iowa, 208; Goenen v. Schroeder 
18 Minn. 66; De Cottes v. Jeffers, 7 Fla. 284; Elsworth 
v. Mitchel, 31 Me. 247. 

© 101 Mass. 426. 

1 Gregory v. Thomas, 20 Wend. 17; Dillon v. Byrne, 
5 Cal. 455. 

1l Swan v. Yaples, 35 Iowa, 248; Morse v. Clayton, 18 
S. & M. (Miss.) 375; Seymore v. Darrow, 31 Vt. 122; 
Flower v. Elwood, 66 111 488; Moses v. Trice, 21 Gratt. 
556; Nightingale v. Chaffee, 11 R. I. 609; Brown v. 
Dunckel, 46 Mich. 20; Swain v. Frazier, 35 N. J. Eq. 
826; Vick v. Smith, 83 N. C. 80; Smith v. Stanley, 37 
Me. 11; Oliphant v. Eckerley, 36 Ark. 69; Helmetog v. 
Frank, 61 Ala. 67; Bodkin v. Ment, 86 Ind. 560; Wil- 
liams v. Starr, 5 Wis. 534; Franklin v. Cannon, 1 Root 
(Conn.), 500; Elliot v. Sleeper, 2 N. H.525;Christian v. 
Newberry, 61 Mo. 446. 
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of the one for which it was substituted, will 
depend upon the purpose and understanding 
of the parties to the transaction. But not 
only will the intention of the parties be de- 
termed by the express agreements, but, in 
the absence of such, by the circumstances 
attending the transaction, from which such 
intention may be inferred.’ The court, 
in Swift v. Kraemer,” say: ‘‘We regard the 
cancellation of the old mortgage and the sub- 
stitution of the new as cotemporance. acts. 
It was not creating a new incumbrance, but 
simply changing the form of the old. A 
court of equity looking to the substance of 
such ~a transaction would not permit a re- 
lease intended to be effectual only by force 
of, and for the purpose of giving effect to the 
last mortgage, to be set up, even if the last 
mortgage were inoperative.’’ 

A mortgagee who takes anew mortgage 
from the grantee of his mortgageor in the 
place of the old one, does not lose his pri- 
ority over judgment liens existing subse- 
quent to the date of the old mortgage.” If 
a mortgagee release his mortgage and accept 
a new mortgage, without knowing of the ex- 
istence of a second mortgage, the second 
mortgagee will not be allowed to avail him- 
self of the advantage thus gained ;' and the 
law will uphold a mortgage lien in favor of a 
mortgage against an intervening title, even 
where the parties had undertaken to discharge 
the mortgage, unless injustice would be done 
thereby.” And thus a mortgagee lien, pur- 
chased by the owner of the equity of redemp- 
tion, will, in the absence of a contrary in- 
tention manifest to the court, be kept alive in 
equity for the purchaser’s protection against 
an intervening incumbrance.'® 

In Rump v. Gerkens,” the plaintiff re- 
leased his mortgage, not knowing of a junior 


12 McDonald v. Halse, 16 Mo. 503; Berrell v. Schie, 9 
Cal. 104; Flower v. Elwood, 66 Ill. 4388; Grimes v. 
Kimball, 3 Allen (Mass.), 518. 

13 18 Cal. 526. 

14 Randall v. White, 84 Ind. 509. 

1s Fisher v. Spahn, 4 Can. L. T. 446; s.-c., 19 Cent. 
L. J. 256; Gregory v. Thomas, 20 Wend. 17. 

1% Farmers’ Insurance Co. v. German Insurance Co., 
14C. L. J.57; 8s. c.,79 Ky. 598; Rumpp v. Gerkin, 
59 Cal. 496; Tucker v. Alger, 30 Mich. 67. 

17 Boone on Mort., sec. 142; Stantons v. Thompson, 
49 N. H. 272; Webb v. Meloy, 32 Wis. 319; Woodward 
vy. Davis, 53 Iowa, 694. 

18 Duffy v. McGuiness, 13 R. [.595; s.c., 15 Rep. (N. 
8.) 250. 

19 59 Cal. 496. 





mortgagee, and the court say, that such did 
not extinguish the lien of the first mortgage, 
so that he (the plaintiff) could not use it 
as a protection to his right against the subse- 
quent mortgage. ‘‘In other words, a court 
of equity will regard it as still existing as a 
lien and not having merged, so as to protect 
him against the subsequent mortgage. * * * 
In law a merger always takes place when a 
greater estate and a less coincide and meet in 
the same person, in one and in the same 
right, without any intermediate estate. The 
lesser estate is said to be annihilated or 
merged in the greater; but a court of equity 
is not guided in this matter by the rules of 
law. It will sometimes hold a charge ex- 
tinguished where it would exist at law, and 
sometimes preserve it where at law it would 
be merged. The question is one of inten- 
tion, actual or presumed, of the person in 
whom the interests are united.’’ 

A mortgageor, for his own advantage, yet 
in good faith, procures satisfaction pieces 
from his mortgagee and cancels the mortgages 
without paying the mortgage money, and 
does so upon an understanding to give new 
mortgage, but dies without accomplishing it, 
and his heirs after him give such new mort- 
gage: held, that the new mortgage exe- 
cuted by the heirs should have the same 
effect as the old securities.4 

Contrary Doctrine.—A rule contrary to the 
one above maintained is steadily followed by 
the court of Maryland, and, as far as we are 
able to discover, that State is alone in its 
position. It is there said that the release of 
of one mortgage and the giving of another 
on the same property, for the same debt to 
the same mortgage, does not avoid the loss 
of the first mortgage lien by the release,” 
and although the only consideration for the 
release is the simultaneous execution of an- 
other mortgage to the same tenor and effect 
as the released mortgage.” 

M. W. Hopkins. 

DANVILLE, Inp. 


20 See also Forbes v. Moffatt, 18 Ves. 384; Carpenter 
v. Brenham, 40 Cal. 235. 

21 United States v. Crookhank, 1 Ed’s. Ch. WW. Y.) 
233. 

22 Woolen v. Hillen,9 Gill. 185; s.c.,52 Am. Dee. 
690. 

23 Alderson v. Day, 6 Md. 57; Neidig v. Whitiford 29 
Md. 183; Hill v. West, 31 Am. Dec. 442. And for 
further citation of cases on this, see note to Woolen v. 
Hillen, 52 Am. Dec. 690. 
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DISTRIBUTION OF ASSETS ON MIS- 
TAKEN CONSTRUCTION OF WILL. 





In a recent text-book, Mr. Walker’s very 
able and instructive ‘‘ Compendium of the 
Law Relating to Executors and Administra- 
tors,’’ we find it laid down that, ‘‘ where an 
executor or administrator, without any judi- 
cial decision, authority, or investigation, pays 
over the estate to those whom he supposes to 
be, but who in fact are not, entitled thereto, 
he must replace it with interest at four per 
cent. ;! but, where an executor, under a bona 
fide belief that they were entitled thereto, 
himself retained a third of the residue, and 
paid two-thirds to his co-executors, on being 
ordered to refund it, he was only held liable 
to pay interest on the third retained by him- 
self.’’ Saltmarsh v. Barrett,’ is the authority 
cited for the latter position, and true itis that 
Sir John Romily there held that an executor 
who paid money under a mistake was not 
liable, though liable to refund the principal, 
to pay interest on it. But is that sound law? 
‘¢Generally speaking,’’ as Lord Cranworth 
said, in Attorney-General v. Alford,® ‘‘every 
executor and trustee who holds money in his 
hands is bound to have that money forthcom- 
ing; he is, therefore, chargeable with inter- 
est, and is almost always to be charged with 
interest at four percent. Itis presumed that 

‘he must have made interest, and four per cent. 
is that rate of interest which this court has 
usually treated it as right to charge.’’ And 
dealing with the case, not of willful default, 
but merely of an executor or trustee who has 
received the trust fund, in respect of which 
the demand for interest is made, he observed : 
‘What the court ought to do, I think, is to 
charge him only with the interest which he 
has received, or which he is justly entitled to 
say he ought to have received, or which it is 
fairly to be presumed that he did receive, and 
that he is estopped from saying that he did 
not receive it. I do not think there is any 
other intelligible ground for charging an ex- 
ecutor with more interest than he has made 
than one of those I have mentioned.’’ On 
the other hand, in the case of willful default, 
in whith an executor, of course, would be 
more hardly dealt with by- the court, the rea- 


1 Turner v. Maule, 3 De G. & Sm. 497. 
231 Beay. 349. 
34D. M. & G. 851. 





son he assigned was ‘‘ because it might fairly 
infer that he ased the money in speculation, 
by which he either did make five per cent., 
or ought to be estopped from saying that he 
did not. The court would not inquire what 
had been the actual proceeds, but in applica- 
tion of the principle in odium spoliatoris omnia 
presumunter, would assume that he did make 
the higher rate—that is,if that were a reason- 
able presumption.’’ And see Jones v. Searle.‘ 
Thus, it is not on a mere punitory principle 
that the court proceeds; and as Lord Hather- 
ley said, in Burdick v. Garrard,’ ‘ the 
principle laid down in the case of Attorney- 
Gen. v. Alfred appears to be the sound prin- 
ple, namely, that the court does not proceed 
against an accounting party by way of pun- 
ishing him for making use of the plaintiff’s 
money, by directing rests, or payment of 
compound interest, but proceeds upon this 
principle, that either he has made, or has put 
himself into such a position that he is pre- 
sumed to have made five per cent., or com- 
pound interest, as the case may be.’’ And 
so observed Lord Justice James, in Vyse v. 
Foster:® ‘‘This court is not a court of penal 
jurisdiction. It compels restitution of prop- 
erty unconscientiously withheld; it gives full 
compensation for any loss or damage through 
failure of some equitable duty; but it has no 
power of punishing anyone. In fact, it is 
not by way of punishment that the court ever 
charges a trustee with more than he actually 
received or ought to have received, and the 
appropriate interest thereon.’’? 

The latter sentence was quoted with ac- 
quiescence by Mr. Justice Chitty in Re 
Hulkes, Powell v. Hulkes, reported in last 
Saturday’s Law Times; and we find the 
learned Judge referring, also, to another 
case, Att.-Gen. v. Kohler,’ where the question 
was whether an administrator who had 
wrongly paid over the estate under the in- 
testacy was liable, when he had to account to 
the next of kin for the principal of the estate, 
to pay interest. Lord Cranworth, after 
showing that the administrator had paid away 
the money in error, and under a mistake of 
fact, stated his opinion that the administra- 


449 L. T. N.S. 91. 

5 L. R.5 Ch. 333. 

6 L. R.8 Ch. 309, aff. L R. 7H. L. 318. 
7 Cf. Ex. p. Ogle, L. R. 8 Ch. 717. 
89H. L. Cas. 645. 
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tor was liable to pay interest as a matter of 
course: ‘‘I can discover no ground,’’ he 
said, ‘‘for relieving him from the payment of 
interest more than from payment of principal. 
His liability would have arisen from his hav- 
ing improperly paid over to the crown money 
belonging to the next of kin.’’ The admin- 
istrator there had been the nominee of the 
crown, but this was altogether immaterial on 
the point, and we may add that it had been 
held before, in Turner v. Maule,’ that if the 
solicitor to the treasury, having taken out 
administration, pays the fund into the treas- 
ury, no next of kin appearing, he must, on 
their appearance, replace the fund with in- 
terest at four per cent. Proceeding, then, in 
reference to the case of payment made by an 
administrator in a mistaken view of the law 
or facts, apart from my sinister intent, Lord 
Cranworthadded: ‘‘Principle and authority 
both require that in such a case he should be 
dealt with as if he had improperly retained 
the money in his own hands, and his liability 
to pay interest as wel! as principal is clear.’’ 
‘The other members of the House of Lords 
who advise the House in their speeches,’’ 
continued Mr. Justice Chitty in Powell v. 
Hulkes, ‘‘came to the same conclusion, and 
the judgment of the House of Lords went not 
simply for the principal, but for the interest. 
The circumstance that Lord Campbell, who 
had died before the judgment was given, had 
formed an adverse opinion is a circumstance, 
of course, that can have no weight with me. 
What I have stated is the judgment of the 
House vf Lords, and it is put simply on the 
ground by Lord Cranworth that the admin- 
istrator who has improperly paid money away 
is deemed by a court of equity still to have 
the money in his own hands. The judgment 
of Lord Hatherley, in Middleton v. Chiches- 
ter,” strongly illustrates what I have been 
saying. The case was one under the Debtors’ 
Act, 1869. The trustee, who had been or- 
dered to pay by a court of eqvity any sums 
in his possession or under his control, was 
liable to be attached for default of payment, 
and the question was as to the meaning of 
the words ‘any sums in his possession or 
under his control.’ In expounding the 
statute Lord Hatherly stated a general prop- 
osition of equity upon which he founded 
9 Supra. 
1024 L. T. Rep. (N. S.) 178; L. Rep. 6 Ch. 152. 





himself, in order to arrive at the true mean- 
ing of the words ‘in his possession or under 
his control,’ as used in the statutes, and he 
said: ‘But there isa sensible and intelligi- 
ble construction to be put upon the clause, if 
you read it as pointing to a person who, in 
respect of his having held trust funds for 
which he is accountable, is treated by a court 
of equity as having them in his possession 
until he has properly discharged himself.’ <A 
payment to a wrong person obviously is no 
discharge. I think that there Lord Hather- 
ley was correctly stating the view which the 
court of equity, at least in modern times, has 
always taken. In order to avoid misappre- 
hension, I would say, that in this case there 
is no question of willful default. A trustee is 
liable to be charged with interest on balances 
in his hands, and I am sorry to say it often 
happens that trustees are so charged on the 
f»rther consideration of administration ac- 
tions. ‘The court never inquires whether the 
trustee has spent them or what he has done 
with them, but finds in taking the account 
that there was a balance remaining in his 
hands. Where he has received the fund and 
retained it he is held liable for interest at four 
per cent., being at the same time at liberty to 
excuse or justify himself where he shows the 
exigencies of the trust required that he 
should retain the money in question in_his 
hands for the purpose of the administration 
of the estate. What I haye stated I con- 
sider to be the general law on the subject, 
and the only exception, as far as decision 
goes, that I know in modern times, is the de- 
cision of Sir John Romilly, in Saltmarsh v. 
Barrett, where he held that an executor who 
paid the money under a mistake was not lia- 
ble, though liable to refund the priucipal, to 
pay interest on it. If that had been the true 
view of the law I should have been very glad 
to follow it, because I am satisfied that cases 
may occur in which trustees are somewhat 
severely treated in a court of equity, and 
have been so. But, in comparing his de- 
cision with the higher authorities that I have 
mentioned, it appears to me the decision can- 
not be maintained. Atleast itis one on which 
I cannot venture to act. Ifa trustee were 
excused payment of interest where he acted 
bona fide, according to the decision of Sir 
John Romilly, I should have a difficulty in 
dealing with that not uncommon case which 
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occurs where the trustee, in perfect innocence 
and good faith, makes an investment which 
turns out not to be authorized. He is ordered 
then to replace the fund, and to replace the 
fund with interest from the time the invest- 
ment was made. I need not go into the 
details of such a case as that. Of ‘course, if 
the interest made by the fund is equivalent to 
four per cent., no question arises; but a 
question only arises where, as sometimes 
happens, the investment turns out wholly un- 
profitable and produces no income whatever. 
For these reasons, in stating the general prin- 
ciple of the law, I think I am not at liberty to 
adopt Sir John Romilly’s decision.’’ 

The learned judge, however, while thus 
manifesting his construction of the general 
principle was enabled, on the particular facts 
of the case, to absolve the executor from pay- 
ment of the interest. Those facts were very 
special, and there would not be much practi- 
cal use in here entering into the details. It 
will suffice to say that the doctrine applied to 
them was that an executor will not be charged 
with interest on payments wrongly made, 
where the residuary legatee has had the 
the accounts furnished to him, and has been 
fully aware of the circumstances, and has 
acquiesced in the erroneous payments. The 
executor, in fact, appears to have concealed 
nothing from the person really entitled, who 
on his part seems to have been fully cognizant 
of the whole matter. So that there was no 
resemblance, in this respect, to Attorney- 
General v. Alford, where we find Lord Cran- 
worth saying: ‘‘ I observe that one of the 
grounds of misconduct relied upon by the 
vice-chancellor is, that the defendant did not 


communicate the matter to the rector and. 


church-wardens (the cestui que trusts). This 
was extremely improper conduct, no doubt, 
but not in itself such conduct as enables me 
to make any alteration in the mode in which 
he is to be dealt with in point of interest. It 
is not misconduct that has benefited him, 
unless indeed it can be taken as evidence that 
he kept the money fraudulently in his hand, 
meaning to appropriate it.’’ — Trish Law 
Times. 








MANDAMUS—PROCEDURE—PRIVATE COR- 
PORATION—INSPECTION OF BOOKS. 





PHENIX IRON CO. V. COMMONWEALTH ez rel. 





Supreme Court of Pennsylvania, October 4, 1886. 


1. Mandamus — Proper Procedure.—In Pennsyl- 
vania the proper procedure upon a _ petition 
for a mandamus to be directed to the officers 
of a private corporation, is to require by an alterna- 
tive writ of mandamus the officer to whom the writ is 
directed, to show cause, if he can, why the prayer of 
the petition should not be granted and the peremptory 
mandamus issued. 


2. Return of Writ—Traverse of.—Upon his re- 
turn to such writ, the plaintiff may demur to 
the return, or traverse the allegations of fact 
therein made, and upon the trial of the issue 
thus made, the peremptory mandamus will be issued, 
or the prayer of the petition be denied. 


8. Stockholders’ Rights—Inspection of Books.—A 
stockholder in a private corporation has no right 
to an inspection of the books of the corporation 
upon considerations of speculation or for mere 
curiosity, but if he can, in good faith, show to 
the satisfaction of the court a prima facie case of 
fraud upon the part of the officers of the corporation, 
operating to his damage or disadvantage, he will be 
held entitled, upon proper procedure, to a peremptory 
mandamus requiring the officers of such corporation 
to submit to his inspection the books and papers of 
the corporation, or so much of the same as are neces- 
sary to furnish the information to which he is entitled 
under the prima facie case made out by him upon the 
trial of the issue made upon the return to the alterna- 
tive writ of mandamus, so that he can use such in- 
formation in ulterior proceedings at law orin equity. 


Petition for mandamus ex relatione George H. 
Sellers against the Phcenix Iron Company and its 
officers and directors. 

The facts appear sufficiently in the opinion of 
the court. 

CLARK, J., delivered the opinion of the court: 

This proceeding originated in an application 
by George H. Sellers for a writ of alternative 
mandamus against the Phenix Iron Company, a 
manufacturing corporation, to compel the com- 
pany to produce for inspection their books and 
papers, to enable him to prepare a stockholders’ 
bill in equity, in respect of certain grievances, 
which the relator alleges he has sustained by the 
fraudulent mismanagement of the affairs of the 
company. Onthe hearing of the rule to show 
cause, the defendants resistedsthe application on 
two grounds: First, that there was no right to re- 
lief in this form—that the remedy was in equity; 
and, second, if there was such right, the relator 
was not entitled under the facts. Affidavits were 
filed in the court below as to the facts, on part of 
the defendants, and upon argument the writ was 
refused. The record having been removed to 
this court, and the refusal of the writ assigned 
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for error, upon due consideration here the judg- 
ment was reversed and the’ alternative writ 
allowed. Com. v. Phenix Iron Co.,105 Pa. St. 
111. The plaintiff’s case was presented in his pe- 
tition. The special facts upon which the writ 
was allowed were fully stated by our brother 
Trunkey, who delivered the opinion of the court. 
In some of the States, we believe, the practice is, 
when the application is by formal petition, set- 
ting forth the grounds in detail, to determine the 
case upon the traverse of the petition, instead of 
the traverse of the return to the alternative writ 
(State v. Union Tp., 9 Ohio St. 599); but the 
practice in Pennsylvania, especially since our 
statute of June 14, 1836 (Purd. Dig. 990), is to 
hear the case upon the matters alleged in the 
return. 

The 19th, 20th and 2Ist sections provide as 
follows: 

“Sec. 19. The jurisdiction aforesaid shall be ex- 
ercised in the manner and according to the rules 
hitherto observed and practiced in the supreme 
court of this commonwealth, except so far as the 
same shall be altered by this act. 

“Sec. 20. Whenever any writ of mandamus 
shall issue out of the supreme court, or out of any 
court of common pleas, the person or persons 
who, by the laws of this commonwealth, ought to 
make a return to such [writ] shall make his or 
their return to the first writ of mandamus so 
issued. 

“Sec. 21. It shall be lawful for the person 
suing or prosecuting any such writ to demur or to 
plead to or traverse all or any of the material 
facts contained in such return; and the person or 
persons making such return shall reply, take issue, 
or demur; and such other and further proceed- 
ing may be had thereon, except as hereinafter 
provided, as might be had if the person suing such 
writ had brought his action for a false return.”’ 

Upon the rule to show cause the question was 
upon the sufficiency of the relator’s suggestion— 
his right to the relief prayed for upon the footing 
of the facts therein stated; and, notwithstanding 
the latitude allowed in the argument, the opinion 
filed, and the judgment awarding an alternative 
writ clearly show that the case was so considered 
by thiscourt. ‘‘Has the relator shown such facts 
as entitle him to an alternative mandamus?” 
is the inquiry of the learned judge delivering the 
opinion of the court, and then follows a statement 
of the facts relied upon, as set forth by the re- 
lator. 

The proper practice in cases of mandamus is 
very succinctly stated in Treasurer of Jefferson 
©o. v. Shannon, 51 Pa. St. 221, as follows: 

“The act of the assembly plainly points out the 
course to be pursued when a proper suggestion is 
filed. If it contain the substance of a case for a 
mandamus, the course is to issue an alternative 
writ commanding the defendant to perform the 
act required, or return his reason for not doing it. 
Upon this writ the act provides that the court 
ha 11 allow the persons suing or defending, such 











convenient time to make return, plead, reply, re- 
join, or demur as shall be just and reasonable.” 

If, after issue and trial, the return be adjudged 
insufficient, then a peremptory mandamus will 
issue to compel the performance of the duty re- 
quired. The act contemplates regular issues of 
fact and law, as in other cases. Barker v. Beeber, 
112 Pa. St. 218; Keyser’s Appeal, 57 Pa. St. 237. 
See also Childs v.Com.,3 Brewst. 194. Or, as 
stated in Keasy v. Bricker, 60 Pa. St. 9: 

“The ordinary practice is to direct an alterna- 
tive mandamus to issue when the court is satisfied, 
on affidavits, that the writ should be issued as a 
matter of justice ari right to compel the per- 
formance of an act or duty for which otherwise 
there would be no adequate remedy. This gives 
the party to whom it is directed an opportunity to 
do the act, or to show good reason, at the return 
of the writ, why he should not do it. He does 
this by making a return to the writ. Itis at this 
point the pleadings in the cause begin. The re- 
turn may traverse the facts alleged in the writ, or, 
admitting them, may avoid performance by 
stating sufficient facts in excuse. The relator 
may then demur, plead to, or traverse the facts 
set forth in the return. Such is the ordinary 
practice recognized by the act relating to man 
damus.”’ - 


The alternaive writ having been issued and 
served, the defendants entered of record their re- 
turn, and the sufficiency of that return is, by the 
demurrer, made the specific question for determi- 
nation now. Com. v. Commissioners Allegheny 
Co., 32 Pa. St. 221. In mandamus the relator must 
in all cases establish a specific legal right, as well 
as the want of a specific legal remedy. Com. v. 
Rosseter, 2 Binn. 362. 

When this cause was here before we held that, 
in the absence of any restriction in the charter, 
the right of a stockholder in a trading corporation 
to an inspection of the books, papers, and accounts 
was, in certain cases and under certain limitations, 
incident to the relation of a stockholder to the 
company. Of course, a stockholder is bound by 


‘the corporate articles. Where the right of inspec- 


tion of the corporate books and papers is qualified 
by express stipulation, those who become mem- 
bers are subject to the qualification. But the 
doctrine of the law, as we then said, ‘‘is that the 
books and papers of the corporation, though of 
necessity left in some one hand, are the common 
property of the stockholders,” and, ‘‘unless the 
charter provides otherwise, a shareholder has the 
right to inspect them, and to take minutes from 
them for a definite and proper purpose, at reason- 
able times.’? The facts set forth in the writ are 
by the return in part denied, in part qualified, and 
in part admitted; but assuming the correctness of 
the return as far as it goes, and the facts set forth 
in the petition not traversed thereby, the follow- 
ing facts may, we think, for the purposes of this 
case, be deemed admitted : 

The Phoenix Iron Company was incorporated 
April 27, 1855, for the purpose of engaging in 
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mining and manufacturing iron, etc., with a cap- 
ital stock of $500,000, divided into 5,000 shares of 
$100 each. The relator, on the twenty-ninth No- 
vember, 1866, became the owner of 238 shares of 
said stock, paying therefor $38,500, and he still 
owns 235 of the said shares. David Reeves and 
William H. Reeves, at the time of the filing of the 
petition, either individually or jointly, and as 
trustees, were, and for several years had been, the 
holders of and controlled nearly all of the remain- 
ing shares. The number of shares held in trust 
was 2,875. These shares were held for the chil- 
dren of Samuel J. Reeves, deceased, viz.,Elizabeth 
H. Carson, Clara R. Tyson, Jennie J. Reeves and 
the said David and William H. Reeves, each being 
entitled to one-fifth of 2,875 shares, or 575 shares. 
Since these proceedings were instituted, these 
trust shares have been divided, and transferred to 
the several persons entitled. David Reeves and 
William H. Reeves, however, severally and jointly, 
are still the owners of 2,033 of said shares. The 
board of directors consists of five persons: David 
Reeves, president, William H. Reeves, Carroll S. 
Tyson, John Griffin, and George Gerry White, the 
last three named being each the owner of buta 
single share of stock. 

The works of the company are among the most 
extensive in the country, and the business, during 
the whole period of its existence, has been ina 
highly prosperous condition. ‘The business of the 
company from 1870 to 1880 averaged $2,000,000 
per annum. In 1879 it amounted to $2,705,036.11, 
and in 1880 to $2,448,668, and the average profit 
upon this trade is estimated to be at least 15 per 
cent. The charter of the company provides for 
dividends of the actual net profits, to be declared 
at the discretion of the directors, but no dividends 
have been declared for a period of nine years. 
The capital stock represents an investment of 
about six times its par value, but the real estate of 
the corporation is still subject to a mortgage of 
$1,150,000, while a portion has been recently con- 
veyed to secure an alleged indebtedness of $322,- 
000, in which the said David and William H. 


Reeves are themselves interested. The business 


of the Phoenix Iron Company, prior to 1868, had 
been engaged, not only in the manufacture of iron 
materials for bridges, viaducts, etc., but for the 
erection of such structures. 

The firm of Clark, Reeves & Co., consisting of 
Thomas C. Clarke, David Reeves, Jr., John Grif- 
fin, and others, was engaged, as engineers and 
contractors, in designing and erecting structures 
made partially or wholly from iron materials, such 
as the Phoenix Iron Company made. In the year 
1868, the Phoenix Iron Company ceased to act as 
iron builders, and, excepting in one or two in- 
stances, confined its operations to the manufacture 
of iron building materials. In October, 1870, the 
Phoenix [ron Company entered into an agreement 
with Clark, Reeves & Co., by the terms of which 
the company agreed and became bound perma- 
nently to withdraw from the business of construc- 
tion, and to confine their operations to the manu- 





facture of materials alone. Clarke, Reeves & 
Co., on the other hand, agreed and became bound 
to pursue the business of construction; to pur- 
chase, at certain rates, their materials wholly from 
the Phoenix Iron Company, and at the completion 
of each contract to pay to the Phoenix Irom Com- 
pany one-half of the net amount which they 
might receive by reason of the contract. ‘his 
contract, originally in parol, took effect from Oc- 
tober 22, 1870, but was not reduced to writing 
until May 21, 1871. At the time it was originally 
agreed upon, no member of the firm of Clarke, 
Reeves & Co. had any interest in the corporation, 
The shares were then held as follows: David 
Reeves, the elder, 2,500; Samuel J. Reeves, 2,262; 
George H. Sellers, 238. Nor did the relator, who 
was then consulted in the matter, make any ob- 
jection to it. Since that time, however, he has 
not been at any time consulted as to the renewal 
of the contracts from year to year. David Reeves, 
the elder, died in March, 1871, however, and 
David Reeves, the younger, who was of the firm 
of Clarke, Reeves & Co., became entitled, as leg- 
atee, to 50 shares Until December, 1878, none of 
the firm of Clarke, Reeves & Co. had any of the 
corporate shares of the Phoenix Iron Company, 
excepting Dayid Reeves, who had the 50 shares 
mentioned, and John Griffin, who, at the request 
of David and Samuel J. Reeves,, held one share 
each. 

In December, 1878, Thomas J. Reeves died, and 
thereafter David Reeves and W. H. Reeves, his 
sons, held the controlling interest in the company, 
and it is charged that through their votes, and 
those of the other directors whom they elect, and 
who have but a merely nominal interest in the 
corporation, they have and exercise absolute con- 
trol over all the affairs of the corporation, and 
that they unjustly and intentionally manage it in 
such a w:y as to advance their own personal in- 
terests, to the injury of the relator; that the 
officers and directors of the corporation have 
abused the discretion conferred upon them in re- 
fusing to declare dividends of the profits, as con- 
templated in the charter; that the profits and 
estate of the corporation are illegally absorbed 
by the individuals who control it—in part through 
the instrumentality of the contract with Clarke, 
Reeves & Co., in part by voting themselves large 
salaries, in part by the conveyance to themselves 
in trust, with power of sale, of a large portion of 
the real estate of said corporation to secure in- 
debtedness in which they are themselves imme- 
diately interested, and otherwise. At a meeting 
of the stockholders, Sellers askee for information 
as to the affairs of the company, and the directors 
refused either to permit the minutes to be réad, 
or the papers to be examined. His request to the 
president that atime and place might be named 
for such an examination of the books as would 
give him the information proper to a stockholder 
was refused, and a similar demand, made of the 
officers and directors at the office of the corpora- 
tion, during business hours, was in like manner 
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refused. The relator states that his purpose is to 
file a.bill in equity to obtain relief against the 
abuses complained of. 

Under the circumstances mentioned, and for 
the purposes stated, we are of the opinion that, 
according to our ruling when the case was here 
before, the relator is clearly entitled to an exami- 
nation of the books and papers of the company. 
Such a right is, of course, not to be exercised to 
gratify curiosity, or for speculative purposes, but 
in good faith, and fora specific, honest purpose, 
and where there is a particular matter in dispute 
involving and affecting seriously the rigets of 
the relator as a stockholder. 


We cannot say that the matters involved have 
already been adjudicated in the decree of the 
circuit court of the United States. We cannot 
anticipate the bill which the relator may bring. 
What specific relief he may seek can now only 
be the subject of conjecture. It will be time 
enough to determine the qnestion of res adjudicata 
when the case is presented. The question now is 
as to the relator’s right to inspect the books. He 
avers that he proposes filing a bill in equity 
against the corporation and its officers, and that 
it is necessary that he see the books and papers in 
order that he may correctly state the facts now 
concealed from him. As we said in the former 
opinion of this court, upon learning the facts, he 
mi:iy abandon his purpose for want of matter of 
complaint. He desires ‘“‘to inspect and see 
whether he can raise a particular case in his favor 
by examining the books.’’ He isa stockholder, to 
avery considerable amount, in what appears to 


. be a prosperous and highly profitable trading 


corporation. For nine years, although large 
profits have admittedly accrued, no dividends 
have been declared. The profits are in no way 
accounted for. He is denied all access to the 
books and papers for information. At a regular 
stockholders’ meeting the minutes, because of his 
presence, were suppressed, the examination of 
papers prevented, and the meeting adjourned 
while the relator held the floor asking for infor- 
mation. A stockholder in a trading corporation 
must certainly have some rights which a board of 
directors should respect. Sellers was not bound 
to accept the mere statement of the board, 
whether under oath or otherwise, as to the con- 
tents of the books, etc. He hada right toa rea- 
sonable personal inspection of them, and with the 


-aid of a disinterested expert, might make such 


extracts as were reasonably required in the 
preparation of the bill he proposed to bring. 


The relator, we think, has a clear right, under 
the writ and return, to the relief he asks; and it 
is plain he has no specific legal remedy for the en- 
forcement of that right, and the existence of a 
supposed equitable remedy is not a ground for 
refusing the mandamus. Com. v. Commissioders 
Allegheny Co., 32 Pa. St. 223. The require- 
tents of the writ, of course, can cover only 
such books and papers as are actually in exist- 








ence, and only such of those as may contain in- 
formation upon the subjects specified. 
The judgment is affirmed. 


NotTe.—Right of Stockholders to Inspect Books 
and Papers.—Although the cases on this interesting 
topic are few in number, yet they. are entirely har- 
monious in their rulings, and have settled the general 
rule in such a manner that its ‘application to any 
given case must be a matter of easy deduction. The 
principle is, that a shareholder in a trading corpora- 
tion has the right to inspect its books and papers, and 
to take minutes from them, for a definite and proper 
purpose, at any reasonable time; and that if he is de- 
nied this privilege, the courts will lend him their 
authority by the process of mandamus. This right is 
not a statutory one; it rests on the common law. The 
doctrine of the law is, that the books and papers of 
the corporation, though of necessity kept in some one 
hand, are the common property of all the stock- 
holders. At the same time, the right may be limited 
or restricted by the charter of the company, to which 
every shareholder assents, or by statute.1 Mr. Mora- 
wetz says: “In the United States the prevailing doc- 
trine appears to be that the individual shareholders in 
a corporation have the same right as the members of 
anordinary partnership to examine their company’s 
books. although they have no power to interfere with 
the compgny’s management.”2 But still there 
must be a proper motive for the inspection. It 
must not be for the purpose of gratifying mere 
curiosity, nor because of a general dissatisfaction with 
the management of the concern, nor to use the in- 
formation for improper or fraudulent ends, nor to see 
if some complaint or charge cannot be trumped up 
against the corporate body. “It is necessary that 
there should be some particular matter in dispute be- 
tween the members, or between the corporation and 
individuals in it, in which the applicant is en-' 
titled, and in respect of which the examination be- 
comes necessary.”3 Thus, in Rex v. Merchant 
Tailors’ Co.,4 decided half a century ago, it was held 
that the court will not grant an application by mem- 
bers of a corporate body for a mandamus to inspect 
the documents of the corporation, unless it be shown 
that such inspection is necessary with reference to 
some specific dispute or question depending, in which 
the parties applying are interested; and the inspection 
then will only be granted to such extent as may be 
necessary for the particular occasion; and the writ 
was refused, because the applicants merely alleged 
grounds on which they believed the affairs of the cor- 
poration were improperly conducted, and the officers 
unduly chosen, and complained of mismanagement in 
some particular instances not affecting themselves or 
any matter then in dispute.”5 In Martin vy. Oil 
Works, it was ruled that a stockholder of a corpora- 
tion has a right to know how its affairs are conducted; 
that the board of directors, authorized by the charter 
to exercise all the powers of the corporation, could 
not rightfully deprive him of personal inspection of 


1 See Com. v. Phenix Iron Co., 105 Pa. St. 117; Union 
Bank vy. Knapp, 3 Pick. 96, 108; People v. Throop, 12 
Wend. 183; Deaderick v. Wilson,8 Baxt. 108; State v. 
Einstein, 46 N. J. L. 479; Union Bank v. Hunt, 76 Mo. 489; 
Wannell v. Kern, 57 Mo. 478; Angell & Ames on Corp., § 
681; Redfield on Railw. 227; Grant on Corp. 311; 2 Phil- 
lips on Ev. 313; 1 Whart on Ev., § 746. 

21 Morawetz on Priv. Corp., § 473. 

82 Addison on Torts, § 1496. 

42 B. & Ad. 115. 

5 Com. v. Phoenix Iron Co., 105 Pa. 8t.117. And see Rex 
v. Hostmen, 2 Stra. 1223; Re Burton, 31 L. J., Q. B. 62. 

6 28 La. Ann. 204. 
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the books and papers, that he might learn the condi- 
tion and affairs of the company, so that he could vote 
understandingly at a meeting pf the stockholders. 
But it may be questioned whether this case does not 
overstep the rule. A shareholder in a joint-stock 
company is not entitled to an inspection of the books 
for the purpose of proving a plea of justification in 
an action against him for libel, imputing insolvency to 
the company.’ 

Right to Take Copies.—Where a statute givcs a 
stockholder the right to inspect the books in which the 
transfers of stock are registered, and the books con- 
taining the names of the stockholders, within thirty 
days previous to an election of directors, this gives 
him also the right to take a copy or memorandum of 
the names of the stockholders, this being necessary to 
make the information to which he is entitled available 
for his use.8 

What Books and Papers.—The right only extends 
to such documents as are necessary to the stock- 
holder’s particular purpose. A demand of an inspec- 
tion of all the books, records and papers of the com- 
pany is too broad.? But, under a statute providing 
that the stock and transfer books of incorporated 
companies shall be open to examination of stock- 
holders, a siockholder cannot be denied the right to 
inspect them because they are kept in a particular way, 
nor because they contain, besides the information to 
which he is entitled, other information which he has 
no right to demand; and if the corporation dves not 
keep the books which the statute prescribes, it is its 
duty to permit an inspection of such as it does keep 
for the purpose of recording the transactions which 
the statutes give the stockholders the right to know.10 
Unless restricted by the charter, or by rules or by-laws 
passed in conformity thereto, a stockholder in a bank- 
ing company has a right to inspect the “discount 
book” of the bank, within proper and reasonable 
hours. 

Proper Demand.—To entitle the stockholder to the 
aid of the court, he must show a proper demand mafle 
by him upon the custodian of the corporate reeords 
and documents, at a proper time and place and for a 
proper reason, which has been refused; the applica- 
tion must be shown to have been made at the office of 
the company during proper business hours, ora rea- 
son for its not having been made there must be 
shown.!2 In an action against a corporation to recover 
the penalty provided by statute for refusing an in- 
spection of the stock-book of the company, the com- 
plaint must show that the officer upon whom the de- 
mand for inspection was made, had notice that the 
person making the demand was entitled to the in- 
spection.13 


7 Metropolitan, etc. Co. v. Hawkins, 4 Hurl. & N. 146. 

8 Cotheal v. Browner, 5 N. Y. 562; 10 Barb. 216. 

9Peuple v. Walker, 9 Mich. 328. And see Regina v. 
Maraquita Co., 1 Ellis & E. 289. 

10 People v. Pacific Mail Co., 50 Barb..280. 

11 Cockburn v. Union Bank, 13 La. Ann. 289. 

12 People v. Walker, 9 Mich. 328, 

13 Williams v. College, 45 Ind. 170. 








CRIMINAL LAW—SUMMONING AND SELEC- 
TION OF JURY—SHERIFF DISQUALIFIED 
—DEFENDANT’S PRESENCE NECESSARY. 





STATE V. CROCKET AND SMITH. 





Supreme Court of Missouri, Nov. 15, 1886. 


1. Coroner to Summon Jury When Sheriff Disquali- 
Jjied—When the sheriff of the county is disqualified 
from acting in summoning the jury by reason of his 
prejudice against defendant, the court errs in select- 
ing another person, other than the coroner, to sum- 
mon the jury, where it is not suggested that the latter 
is disqualified. 


2. Defendant Must be Present When Jury is Im- 
paneled.—Upon a trial for a felony, it is error to 
permit the jury to be impaneled in absence of the 
defendant, although his counsel was present, and al- 
though the defendant was voluntarily absent, being out 
on bail, and although, when the trial was called, the 
court gave defendant an opportunity to further exam- 
ine the jurors. 


8. Defendant Must be Present at Each Step, Except 
Voluntarily Absent at Time of Receiving and Enteriny 
Vevdict— § 1891 R. 8S. Mo.—Under § 1891, R. 8S. Mo., 
1879, in all cases of felony it is necessary that the de- 
fendant should be personally present in court at each 
and every material step taken during the trial up to 
the time the verdict is to be received, when the ver- 
dict may be received and entered in his absence if the 
same is willful or voluntary. ° 


Appeal from Audrain county. 
George: Robertson, for appellant; B. G. Boone, 
attorneysgeneral, for the State. 


The facts appear sufficiently in the opinion of. 


the court: 

Ray, J., delivered the opinion of the court: 

Defendant Ann Crocket was indicted at the June 
term, 1883, of the Audrain circuit court for arson, 
and the other defendants, Smith, Redman and 
Glover, were jointly indicted with her for incit- 
ing, etc., her to commit the offense. At said term 
the prosecuting attorney entered a nolle as to 
the defendant Ann Crocket. A severance was 
taken, and a seperate trial of the defendant Smith 
at the October term resulted in the failure of the 
jury to agree. 

At said first trial, defendant made affidavit 
against the sheriff and his deputy charging them 
with prejudice against him, and the court there- 
upon appointed one Dobyns to summon the 
special venire, and said Dobyns acted in that be- 
half at the first trial of the cause. At the January 
term (when the second trial occurred and this 
conviction was obtained), said Dobyns declined to 
further act, and the court thereupon (against the 
objection of the defendant) appointed one Joseph 
James, who was not the coroner of the county, 
to actin this behalf. Defendant renewed his said 
objection to the appointment of said James, and 
his authority to summon the jury, by filing his 
motion to quash the panel upon said ground, 
among others, that the court having found the 
sheriff disqualified to act in summoning the jury, 
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by reason of prejudice against the defendant, the 
coroner of the county was the only officer desig- 
nated by the statute to act in this behalf in the 
place of said Sheriff. Secs. 3893, 3894, 3895, Rev. 
Stat. 1879. 

This motion was overruled, and this action of 
the court is assigned and urged here as error. 

At common law, the coroner was authorized to 
perform the duties devulved on the sheriff in sum- 
moning a jury, whenever the sheriff was incom- 
petent to act, and in this event the process of the 
court was directed to the coroner instead of the 
sheriff. If it was suggested or made to appear 
that the coroner was also disqualified, then the 
court appointed persons of its own nomination, 
called elisors, to act in that behalf. 

Said elisors were particular officers of the court, 
acting under its special authority. 

Sec. 3894, Rev. Stat., provides that ‘‘every cor- 
oner within the county for which he 1s elected or 
appointed shall serve and execute all writs and 
precepts and perform all other duties of the sher- 
iff, when the sheriffshall be a party, or when it 
shall appear to the court out of which process 
shall issue,or to the clerk thereof in vacation, that 
the sheriff is interested in the suit related to or 
prejudiced against any party thereto, or in any 
wise disqualified from action.”’ 

Sec. 3895 authorizes the coroner to perform the 
duties of the office of sheriff whenever the same 
shall be vacant by death or otherwise, until 
another sheriff shall be appointed and qualified. 

In the case at bar, it was not made to appear, or 
even suggested,that the coroner of said county was 
under any disability to act in the matter of sum- 
moning the jury, and, under this state of facts,the 
sheriff being thus disqualified and removed, the 
coroner was the proper officer, both at common 
law and under the statute, to act in that behalf. 

We have been referred to a class of cases hold- 
ing, in effect, that the capacity of an officer, such 
as a sheriff, duly commissioned and acting as such 
cannot be inquired into collaterally upon a motion 
to quash the venire; but these cases are, we think, 
not applicable. 

The plain purport of the statute is to substitute 
the coroner for the sheriff, in respect to the duties 
of such officer, wheneverthe contingencies con- 
templated arise; and where the law thus devolves 
the performance of such duties upon a designated 
officer, they are not authorized to be performed by 
another officer, or any different person, without, 
at least, some suggestion of disability on his part, 
except in the cases and upon the terms provided 
in section 3893, Rev. Stat. 

In executing the special venire, the officer ex- 
ercises the power of selection confided to the 
sheriff at common law, and the character of the 
officer performing this duty is important and 
material, and if such duty is performed by an of- 
ficer not authorized, this is, we think, a good 
ground of challege to the array. Thompson and 
Merriam on Juries, p 115; State v. Newhouse, 29 
La. p 824. 








As one of the contingencies contemplated by 
the statute had arisen, and the court upon that 
ground had removed the sheriff, the special venire 
should, we think, have been directed to the coro- 
ner of the cowty, as provided by the statute, in 
tbe absence at least of any suggestion %f inabuili- 
ty on his part for any cause to act in that behalf. 
Another error complained of is, that the defend- 
ant was not present in court whilst the jury was 
being impaneled and examined as to their qual- 
ifications to sit as jurors in the cause. The facts 
in this behalf, as the same appear in the record 
before us, are as follows: 

The defendant was notin court, except by his 
counsel, when the venire facias was issued, nor 
when it was returned by said James, nor when 
the jury was examined on the voir dire, nor at 
any time during the proceedings in said cause, 
till the jury was called to try the same on the 8th, 
day of February 1884, at one o’clock p. m., which 
was four days after the venire was issued, and 
forty-eight hours after said jury was examined on 
the voir dire; but at the expiration of the forty- 
eight hours from the time the copy of the list of 
jurors was served on the defendant, and before 
the State or the defendant was required to make 
challenges, the said panel of jurors being pres- 
ent in the court, and the defendant in person also 
being present, and his attorney also, the court 
then informed defendant and his counsel that 
they now had an opportunity to make such further 
examination ofthe jurors as they might deem 
proper; whereupon defendant’s attorney said they 
would then demand an additional forty-eight 
hours before making their challenges, which the 
court refused to give, and defendant’s counsel 
thereupon declined to make such further examina- 
tion of the jurors. Before exercising his right of 
peremptory challenges defendant filed his motion 
to quash the panel upon said ground of his ab- 
sence as aforesaid, which the. court overruled, and 
defendant excepted. The question thus presented 
involves a construction, in connection with this 
state of facts, of section 1891, Rev. Stat., which 
provides that: ‘‘No person indicted for a felony 
can be tried unless he be personally present dur- 
ing the trial, * * * that in all cases the verdict of 
the jury may be received by the court and en- 
tered upon the records thereof in the absence of 
the defendant, when such absence on his part is 
willful and voluatary ; * * * and that when the re- 
cord in the appellate court shows that defendant 
was present at the commencement or any other 
stage of the trial, it should be presumed, in the 
absence of all evidence in the record to the con- 
trary, that he was present during the whole 
trial.”’ 

At common law,ifthe accused was in such cases 
absent, either in person or by escape, there was, 
by reason of his said absence, a want of jurisdic- 
tion over the person, and the court could not pro- 
ceed with the frial or receive the verdict or give 

judgment. Cooleys Const. Lim. p. 390. 

But, under the statute, if the absence of the de- 
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fendant is willful and voluntary, the court is au- 
thorized to receive and enter the verdict, and this 
by the express terms of the statute, the only act- 
ion the court is authorized to take ‘‘during the 
trial,’’ where the same is for a felony, unless the 
accused is ‘‘personally present.”’ 

In other words, the statute means, we think, 
that in all cases of felony it is necessary that the 
defendant should be personally present in court 
at each and every material step taken during the 
trial up to the time when the verdict is to be re- 
ceived, when the particular steps mentioned in 
the statute, of receiving and entering the verdict 
may be taken during his absence, if the same is 
willful and voluntary. 

Impaneling and examining the jury is, we 
think, manifestly a material, substantive and im- 
portant step ‘“‘during the trial,’ within the mean- 
ing of this section. As was said in the case of 
Hopt v. People, 18 Cent. L. J. p. 271, which 
involves, we think, the same principle and 
question as the one at bar, ‘‘the prisoner is en- 
titled to an impartial jury composed of persons not 
disqualifi d by the statute, and his life and liberty 
may depend upon aid which by his presence he 
may give to counsel and court in the selection of 
jurors. The necessity of defense may not be met 
by the presence of his counsel only. For every 
purpose involved in the requirement that defend- 
ant shall be personally present where the indict- 
ment is for a felony, the trial commences at least 
from the time when the work of impaneling a 
jury begins.”’ 

In the case at bar, the accused was out on bond 
and not in prison or custody; but this, we think, 
under the statute, makes no difference, even if we 
must infer, as suggested by counsel, that his said 
absence was voluntary on his part. As already 
said, if his absence is willful and voluntary the 
verdict may be received and entered of record, for 
the reason that these steps during the trial are 
expressly authorized by the statute, but the ex- 
pression of authority thereon to do these particu- 
lar acts must be held to exclude all authority to 
take any other step “during the trial,’’? unless 
the accused is personally present. This require- 
ment of the statute is one he cannot waive. It is 
not made for his benefit only, and his rights are 
not all that is involved or contemplated in said en- 
actment. In the case already cited, the court 
further says: ‘‘We are of the opinion that it is 
not within the power of the accused or his counsel 
to dispense with the statutory requirements as to 
his personal presence. The argument to the con- 
trary proceeds upon the ground, that he alone is 
concerned as to which he may be deprived of, life 
or liberty, aud that the chief object of the prose- 
cution is to punish him for the crime charged. 
But this is a mistaken view, as well of the relation 
which the accused holds to the public as of the 
end of human punishment ***. The public has 
an interest in his life and liberty. Neither can be 
lawfully taken excep’ in the mode prescribed by 
law. That which the law makes essential in pro- 





ceedings involving the deprivation of life or lib- 
ertv can not be dispensed with or affected by his 
consent of the accused, much less by his mere 
failure when on trial and in custody to object to 
unauthorized methods. *** Such being the re.® 
lation which the citizen holds to the public aad 
the object of punishment for public wrongs, the 
legislature has deemed it essential to the protec- 
tion of one whose life is involved in a prosecution 
for felony that he shall be personally present at 
the trial, that is, at every stage of the trial when 
his substantial rights may be affected by the pro- 
ceedings against him. If he be deprived of his 
life or liberty without being so present, such de- 
privation would be without that due process of 
law required by the constitution.”’ 

To the same effect is the line of cases to which 
we have been referred, decided in the supreme 
court of Arkansas. See Osborne v. State, 24 Ark. 
629; Brown v. State, 24 Ark. 620; and earlier 
cases in same court cited in cases just mentioned. 
But it is contended for the State that this omis- 
sion is cured by the subsequent offer of the trial 
court when the case was called for the purpose of 
making peremptory challenges and proceeding 
with the trial, to allow the accused to then ex- 
amine the jury as to their qualifications, and that 
as he declined to do so at this time none of his 
substantial rights were affected prejudicially. 

But this view is, we think, not satisfactory for a 
variety of reasons. In the first place, examine 
the jurors when the accused was not personally 
present, was not merely an irregularity in the 
mode and ,;process of impaneling the jury, 
as to which a large discretion is allowed the trial 
court, and whose action it is said will not as to 
such irregularities be reviewed, unless some act- 
ual prejudice to the defendant is made to appear; 
but on the contrary, the examination conducted 
in his absence, as we have seen, was a breach and 
infringement of the statute requiring the accused 
to be personally present at this step during the 
trial,and this in and of itself, and as a matter of 
law, sufficiently shows the prejudice, or, in other 
words, prejudice to the rights of the accused, is 
under such circumstances, presumed, without any 
showing in that behalf. 

The court upon discovering the absence of the 
accused during said examination, doubtless 
thought it could give the defendant the full bene- 
fit of his substantial rights by permitting him to 
then and there examine the jurors as to their 
qualifications, without dis¢harging the entire 
panel, or without allowing any further period of 
time as demanded by defendant, before requiring 
the exercise by the parties of their peremptory 
challenges. 

But the examinations of jurors as to their quali- 
fications as such does not, we think, consist alto- 
gether or exclusively in their examination in said 
respect by the accused, or his counsel, which is 
the extent of said offer so made by the court. 
Their examination by the prosecution attorney, or 
by the court, or both, as to their qualifications 
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under the statute, and such further examination, 
if any, became necessary or proper in the exami- 
nation of the case, as to other cause of disqualifi- 
cation than those mentioned in the statute, and 
such other examination niade by the State’s attor- 
ney, ifany, With a view to the exercise of his per- 
emptory challenges, all constitute a part, or may 
do so, of the examination and trial of the jurors in 
this behalf. The opportunities for observing the 
conduct and bearing and manner of the juror 
throughout the whole examination, as well that 
by the State as that on his own behalf, may be of 
great value to the accused. 

_The accused has opportunities thus afforded for 
inquiry and for comparison, and for inspection of 
the jurors personally as they thus undergo the ex- 
amination as a whole. “The practice at common 
law required the examination of the jurors singly, 
so that the accused should not be confused “by 
looking upon a multitude of faces at once,’ but 
might have opportunity to scan the countenance 
and observe the demeanor of each separately. But 
whether this practice prevails or not, it is the in- 
tention and aim of the law to provide liberal 
facilities and opportunities for securing a fair and 
impartial jury. 

Even if the time and facilities intended to be 
provided by the law for the selection of the jury 
were not in fact abridged by this action of the 
court, there has been.an infringement of the stat- 
utory requirement that the accused should be 
personally present during thetrial,for the jury had 
been in part examined touching their qualifica- 
tion during his absence. This was, we think, a 
ground of challenge to the array, and as the de- 
fendant was insisting upon his right under the 
statute to be personally present during this part 
of the trial, his said motion should have been sus- 
tained upon this ground. 

For the re:sons above stated, we are of the 
opinion that the trial court erred in overruling 
defendant’s motion, above complained of, and for 
that reason its judgment i» reversed and the 
cause remanded for further proceedings, in con- 
formity thereto. 

All concur, except Henry, C. J. not sitting. 


Nore.—The proper practice in summoning juries in 
case of the incompetency of the sheriff, duly ascer- 
tained by the court, is at common law very clearly 
settled, and the Missouri statute in effect merely re- 
produecs and restates the rule. The only ministerial 
duty of the coroner is to act in proper cases as the 
substitute, not the deputy, of the sheriff, and to exe- 
cute all auch process as it would have been the duty 
of the sheriff to execute if he were competent to do 
so. The coroner cannot execute process directed to 
the sheriff.1 Upon the same principle an ex-sheriff 
cannot act upon a writ directed generally to “ the 
sheriff,” 2 or by name to his successor,’ although the 
subject-matter and the character of the process be such 
that it might well have been directed to the ex-officer, 


1 Weston v. Coulson, 1 W. Blackst. 506; Brown v. 
Barker, 10 Hump. 346. 

2 Tarkington v. Alexander, 2 Dev. & Batt. L. 91. 

8 Spruill v. Bateman, 4 Dev. & Batt. L, 489. 





who could have lawfully executed it. The rule is very 
clear that it is essential not only that legal process 
shall be issued by competent authority and for a law- 
ful purpose, but must also be directed to the proper 
official person who alone can perform the duty either 
himself or in proper cases by his lawful deputy. And 
the rule applies to every variety of precept or process 
issuing from a courtin civil, and a fortiori, in criminal 
cases. 

In the principal case, therefore, it is very obvious 
that the trial court exceeded its authority in passing 
over the coroner and issuing its precept to a private 
person, it not appearing that the coroner was disquali- 
fied or unable to discharge the duty which devolved 
upon him by reason of the disqualification of the 
sheriff. 

If, therefore, the trial court erred in issuing the 
venire to an unsuitable person, it is manifest that the 
panel should have been quashed in accordance with 
the motion of the defendant, and that the jury so sum- 
moned by that private person in accordance with the 
void process so issued was simply no jury at all. 

The law of Missouri provides‘ that no person in- 
dicted for a felony can be tried unless he is personally 
present during the trial. To this rulesome exceptions 
are made by the statute as where his absence is will- 
ful, but the rule itself is in full accord with the general 
law prevalent elsewhere. The prisoner must be pres- 
ent at the arraignment, and indeed throughout the 
triai.5 ‘‘ In indictments and informations,” said Eyre, 
J.,**no judgment can be given unless the defendant 
appears.”6 In cases of misdemeanor, it is true, the 
rule is less rigid, but in felony cases the personal pres- 
ence of the defendant is required, even when minor and 
incidental matters are under consideration. A motion 
for achange of venue may be made and decided in the 
defendant’s absence, in Missouri;? in Alabama such 
an order cannot be made unless the defendant is pres- 
ent.8 The court says: “ This right ” (to be heard by 
himself and counsel) ‘is without any limit and with- 
out any exception when the step is not one of mere 
discretion in the court, such as a motion for a continu- 
ance, when the accused fails to be present, and orders 
of alike character. This is a constitutional provision 
in his favor and cannot be disregarded by the court.’’® 
And, in Mississippi, it has been held that uponja motion 
to quash an indictment for felony, the record must 
show affirmatively the personal presence of the 
defendant.10 : 

In some States it has been held that the counsel of 
the defendant cannot waive his right to be present 
during his trial or at the rendition of the verdict for a 
felony; and, further, that the right of the defendant 
to be present on the occasion is “inherent and inalien- 
able,” or, in other words, that he himself cannot waive 
that right. There is a similar ruling in Alabama.!? In 
a Virginia case, the language is very positive on this 
subject: “No principle is supposed to be better settled, 
and, in all criminal trials of the grade of felony, more 
rigidly adhered to than in all such trials the prisoner 
has a right to be present in every stage from the 
arraignment to the rendition of the verdict. Itis held 
to be a right of which he cannot be deprived and which 


41 Rev. Stat. Mo. (1879) § 1891. 

5 Younger v. State, 2 W. Va. 579. 

6 Reg. v. Simpson, 10 Mod. 248, 250. 

7 State v. Elkins, 63 Mo. 159. 

8 Ex parte Bryson. 44 Ala. 401. 

9State v. Hughes, 2 Ala. 102; Henry v. State, 33 Ala, 
102; Hall. v. State, 40 Ala. 698. 

10 Long v. State. 52 Miss. 23. See also Stubbs v. State, 
49 Miss. 724; Scaggs’ Case, 8 Smed. & U. 726; Price’s Case, 
36 Miss. 542. 

ll Price v, Commonwealth, 18 Penn. St. 103. 

12 Waller v. State, 40 Ala. 325. 
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he cannot waive. So imperative is the rule that no 
part of the trial can proceed without him.” 13 In Ten- 
nessee,!4 the court says: “‘In criminal cases of the grade 
of felony * * * he (the accused) has the right to be 
present, and must be present during the trial and 
until the final judgment.” In Georgia, it is said that 
it is the legal right and privilege of the defendant to be 
present in court, and he must be considered as “‘stand- 
ing on all his legal rights, waiving none of them.” 5 
In Wisconsin, the rule is somewhat less rigid than here- 
inbefore stated. It is conceded that the defendant in 
felony cases has a right to be present throughout the 
trial, but it is held that he may waive that right, either 
explicitly or by his willful absence. The court argues, 
that as he may waive any trial at all by pleading guilty 
he may waive, as well as the greater, any minor right 
that he may possess.!6 In Ohio, it is held that it is not 
error to permit a verdict to be rendered in the absence 
of defendant, unless that absence is caused by impris- 
onment or other improper means.” And in Indiana 
the court decides that the constitutional and legal 
right of the prisoner to be present throughout the 
trial confers a privilege which he may waive. The court 
says: “He can waive a trial altogether, and plead 
guilty. He can waive the constituional and legal 
privileges of trial by jury.8 

Upon a review of the whole subject, it is manifest to 
us that the weight of authority is with the supreme 
court of Missouri in the principal case.—[EDITOR 
CENT. L. J. ’ 


13 Jackson v. Commonwealth, 19 Gratt. 656, 668, 664. 

14 Andrews Vv. State, 2 Sneed, 550. See also Witt v. State, 
6 Cold. 11. 

15 Wade v. State, 12 Ga. 25. See also People v. Perkins, 
1 Wend. 91; Rex v. Streek, 2 Carr. & P. 413. 

16 Hill v. State, 17 Wis. 675. 

7 Wilson v. State, 2 Ohio St. 319. See also Rose v. Ohio, 
20 Ohio, 33. 

18 McCorkle v. State, 14 Ind. 39. 





USURY — BROKER — COMMISSIONS — FEES 
FOR SERVICES. 





MACKEY V. WINKLER. 





Supreme Court of Minnesota, September, 30,1886. 


An agent or broker who undertakes to procure a 
loan for a borrower of money, may charge and receive 
from him a reasonable sum for commissions, as well as 
for services in the examination of the property by 
which the debt was secured, and, although such broker 
be also the agent of the lender to lendthe money, the 
commissions, etc., so received by the agent cannot be 
regarded, as against the lender, as an usurious addition 
to the interest, unless it appears that the sum so 
charged was paid to him by such broker. 


Berry, J., delivered the opinion of the court: 

The plaintiff, Safford Mackey, who resides 
in Wisconsin, was in the habit of sending 
money to F. J. Mackey, a loan broker doing busi- 
ness in St. Paul and Minneapolis, to be loaned out 
by him, and under his direction, at ten per cent. 
interest. The loans were made in plaintiff’s 
name, and for him, but plaintiff paid F..J. Mackey 





nothing for his services. On December 9, 1884, 
defendant made to F. J. Mackey a written appli- 
cation, which, so far as here important, is as fol- 
lows: “I * * * hereby apply to F. J. Mackey 
to act as my agent to procure for me a loan of 
$367.50, for one month, with interest at ten per 
cent. per annum, to be secured by chattel mort- 
gage on personal property owned by me, * * * 
and described in a certain chattel mortgage exe- 
cuted by me, and bearing even date herewith; 
and I agree to pay same F. J. Mackey, for acting 
as my agent in procuring such loan, and for ex- 
amining said property, and drawing the necessary 
papers to perfect such loan, if he is able to pro- 
cure the same, the sum of $17.50. He is to charge 
me nothing for examining said property, or for 
his services of any kind, unless he procures said 
loan for me.”’ 

Pursuant of the application, F. J. Mackey made 
a loan to defendant, taking his note, payable to 
plaintiff, for $367.50, and as security for the same 
a chattel mortgage upon furniture and fixtures 
belonging, as we infer, mostly, if not altogether, 
to a Turkish bath establishment; handing to 
plaintiff $350 of said sum in cash, and retaining 
for his own personal benefit $17.50. The court 
finds that ‘‘the said F. J. Mackey charged the de- 
fendant a commission of $17.50 for procuring the 
loan, examining the property on which the secu- 
rity was to be given, drawing papers and the like, 
which commission it was agreed was to go to, snd 
which did go to, the said F. J. Mackey personally, 
and none of it went to plaintiff; nor did he (the 
plaintiff) know anything about it, or how the said 
F. J. Mackey remunerated himself for expense 
and time in his business as a loan broker, the said 
plaintiff never at any time receiving over 10 per 
cent. on his loans.”’ 

Upon the foregoing state of facts we agree with 
the trial court that the note and mortgage are not 
shown to be usurious. The sum of $17.50 does not 
appear to have been taken for the loan and for- 
bearance of the $350, but as a commission for 
services performed for the borrower. There is no 
evidence and no finding by the trial court that the 
commission was an excessive or unreasonable 
charge for the services performed for the bor- 
rower. See Bonus v. Trefz, 2 Atl. Rep. 369. No 
part of it went to the plaintiff—the lender of the 
money—but it was not contracted for, charged, 
and taken by F. J. Mackey for his own exclusive 
use. These facts appear to bring the case within 
Acheson vy. Chase, 28 Minn. 211, s. c.,9 N. W. 
Rep. 734, and to distinguish it from Avery v. 
Creigh, ante, 154, (April term, 1886). 

VANDERBURGH, J. (concurring): I agree that, 
upon the facts found, the case may fall within the 
rule laid down in Acheson v. Chase. At the 
same time it seems to me that it leaves the door 
open for a practical evasion of the usury law in 
many cases. But it would be better, undoubtedly, 
that a rule which has been recognized and acted 
on should be changed by legislation, which would, 
of course, relate to future contracts only, than 
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that an attempt should now be made to change it 
by the courts. I therefore concur in the opinion. 


Nore.—Where one person authorizes another to act 


- as his agent in securing a loan and contracts to pay such 


agent for his services what they are reasonably worth, 
or a bonus in addition thereto, and such person, acting 
solely as the agent of the borrower, secureg the loan 
and exacts from the borrower a sum sufficient to make 
the total rate of interest paid more than the highest 
legal rate, the contract with the lender is not usurous 
when the amount to be received by him is within the 
legai rate, and he does not share in the amount paid 
the agent.! 

A contract by which the borrower is to pay his agent 
for his services what they are reasonably worth, 
though in addition to the highest legal rate of interest 
to be paid the lender, is not usurious.2 And that the 
borrower’s agent divides his commission with the 
lender’s agent will not, it has been said, taint the 
lender’s contract with usury.’ In one case it was held 
that the fact of the borrower’s agent having divided 
his commission with the lender would not necessarily 
have such an effect.4 : 

It has been heldthat, where the lender or his agent 
is put to expense in collecting the means for making 
the loan or in traveling to examine the security, and 
the borrower agrees to pay for such services in addi- 
tion to the highest legal rate of interest on the loan, the 
taking of a fee for such services, when reasonable, will 
not render the contract usurlous.5 

Whether the taking from the borrower by the lender’s 
agent of a commission or bonus in addition to the 
highest legal rate of -interest to be paid the lender will 
taint the transaction with usury, is not very well settled. 
If, at the time of making the loan, the lender has 
knowledge of the bonus paid his agent, doubtless the 
transaction should be declared usurious.6 But it is in 
cases where the lender’s agent, without the knowledge 
or authority of his principal, receives such a bonus, of 
which the lender receives no part, that the greatest 
contrariety of opinion prevails. In Palmer v. Call,’ 
McCrary, J., said: “‘ It is well settled that to makea 
loan usurious there must be an intent on the part of 
the lender to take more than the legal rate of interest. 
* * * Doubtless in general the intent of an agent, 
acting within the scope of his authority, may be im- 
puted to the principal. But it is settled beyond ques- 
tion, that if any agent in good faith makes a loan for 
another and without the knowledge or authority of his 
principal and for the agent’s own benefit exacts more 
than legal interest, the loan is not thereby rendered 
usurious. In such case the law does not impute the 
knowledge and the intent of the agent to the princi- 


1 Beadle v. Munson, 30 Conn. 175; Hutchinson v. Hos- 
mer, 2 Id. 341; Eddy v. Badger, 8 Bissell, 238; Wyllis v. 
Ault, 46 Ia. 46; Dickey v. Brown, 56 Jd. 426; Ballinger v. 
Bowland, 87 Ill. 518; Philo v. Butterfield, 3 Neb. 256; 
Cheney v. Woodruff, 6 Jd. 151; Gray v. Blareom, 29 N. J. 
Eq. 454; Nichols v. Osborn, 3 Atl. Rep. 155; Fisher v. 
Porter, 23 Fed. Rep. 162, 

2 Wyliis v. Ault, 46 Ia. 46. 

8 Dickey v. Brown, 56 Ia. 426; Jordan v. Humphrey, 31 
Minn. 495. 

4 Eslava v. Crampton, 61 Ala. 507. 

5 Smith v. Wolf, 55 Ia. 555; Acheson v. Chase, 28 Minn 
211; Thurston v. Cornell, 38 N.Y. 281; Eaton v. Alger, 2 
Keyes, 41; Kent v Phelps. 2 Day, 483. 

6 Payne v. Newcomb, 100 Ill. 611; Gokey v. Knapp, 44 
Ia. 32; Demarest v. VanDenberg, Atl. Rep. 69 Bonus v. 
Trefz, 2 Id. 369. 

72 McCrary C. C. 522; 8s. c., 7 Fed. Rep. 737. 





pal.” The above opinion seems to be the one pre- 
vailing.8 

On the other hand, the supreme court of Nebraska, 
in New England Mtge. Security Co. v. Hendrickson,® 
said. “It is said, however, that the principal is not 
bound by the acts of the agent when he exceeds his 
authority—that is, when he charges more than lawful 
interest or retains a portion of the principal, as in the 
case as a bonus. It is a sufficient answer to this objec- 
tion to say that the agent is selected by the principal 
for the purpose of loaning its funds. The {principal 
may require such security and impose such conditions 
upon such agent as it sees fit, and has the means at 
hand to protect itself from the illegal acts of its own 
employer.” 

And, again, in Cheney v. Eberhardt,” the same court 
declared: ‘* We hold it to be a salutary rule, and one 
that should be rigidly applied in all proper cases, that 
where one who is intrusted with the business of loan- 
ing money exacts for its use, either diractly or indi- 
rectly, by whatsoever shift or device, interest in excess 
of the rate permitted by statute, the transaaction is 
usurious, and will be judged accordingly.” 

The latter doctrine appears to have found favor with 
other courts, though it cannot be aaid to prevail.U 

Where it is the duty of the agent to examine the 
security and title, and he isintrusted with the interests 
of the lender in the transaction, and is responsible to 
the lender for mistakes, he is the agent of the lender; 
and when he secures for his principal the highest legal 
rate of interest with the understanding that he is to 
look elsewhere for compensation, the lender should 
be held bound to know of the acceptance by his agent 
of a bonus and the loan be declared usurious; anda 
mere recital in the application for a loan that the agent 
acts as the’ agent of the borrower, and not of the 
lender, will not change the real character of the trans- 
action.18 

In applying the doctrine that a lender is bound to 
know whether his agent accepts a bonus in addition to 
legal interest, a distinction has been made in some 
eases between a special agent engaged in making a 
particular loan, for whose action outside his authority 
the principal is not liable, and a general agent for the 
purpose of making loans, for whose actionsin taking 
more than a legal rate of interest the loan will be de- 
clared usurious. Cuas. A. ROBBINS. 

LINCOLN, NEB. 

8 Rogers v. Buckingham, 33 Conn., 81; Payne v. New- 
comb, 100 Ill. 611; Smith v. Wolf, 55 Iowa, 555; Gokey v. 
Knapp, 44 Jd. 32; Brigham v. Myers, 51 Jd. 397; Acheson 
vy. Chase, 28 Minn. 211; Strait v. Frary, 33 Jd. 194; Jordan 
v. Humphrey, 31 Jd. 495; Muir v. Newark Savings Inst., 
16 N. J. Eq., 537; Conover v. Van Mater, 18 Jd. 481; Condit 
v. Baldwin, 21 N. Y. 219; Bell v. Day, 32 Id. 165; Estevez 
v. Purdy, 66 Id. 447; Guardian Mut. Life Ins. Co. v. 
Kashaw, Jd. 544; Van Wyck v. Watters, 81 Jd. 352; Algur 
v. Gardner, 54 Jd. 360; Barretto v. Snowden, 5 Wend., 181; 
North v. Sergeant, 33 Barb. 350; Fellows v. Commist 
sioners, 36 Jd. 655; Elmer vy. Oakley, 3; Lansing 34; Cos- 
ter v. Dilworth, 8 Cow., 299; Hopkins v. Baker, 2 P. & H., 
(Va.) 110; Dagnell v. Wigley 11, East. 43; Solarte v. Mel- 
ville, 7 B. & C., 429; Tyler on Usury, 156 et seq. 

913 Neb. 157. 108 Neb. 423. 

ll Austin v. Harrington, 28 Vt., 130; Phiio v. Butterfield, 
3 Neb. 256; Cheney v. White,5Jd 261; Cheney v. Wood- 
ruff, 6 7d. 151; Courtuay v. Price, 12 Jd. 188; Olmstead v. 
New England, Mtge. Security Co., 11 Jd, 487. And see 
Payne v. Newcomb, 100, Ill. 611. 

12 Payne v. Newcomb, 100, Ill. 611. 

13 Olmstead v. New England Mtge. Security Co., 11 
Neb. 487. 

l4 Baxter v. Buck, 10 Vt. 548; Austin v. Harrington, 28 
Td. 130. And see Rogers v. Buckingham, 38, Conn. 81. 
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1. AGENCY — Principal and Agent — Liability of 
Principal for Act of Agent—Private Instructions. 
—A principal is bound for the acts of his agent, 
done within the scope of his authority, and the 
principal will also be responsible for the unauthor- 
ized acts of the agent where the conduct of the 
principal justifies a party dealing with the agent in 
believing that such agent was acting within, and 
not in excess of, the authority conferred on him. 
Where an agent is held out to the world as one 
having the authority of a general agent, any pri- 
vate instructions or limitations not communicated 
to the persons dealing with such agent will not 
affect them, nor relieve the principal from liabil- 
ity, where the agent oversteps such limitations. 
Bank v. Everest, 8. C. Kans. Nov. 5, 1886; 12 Pac. 
Reps. 141. 


-2 BANKS AND BANKING — National Banks — In- 
crease of Stock—Change of Increase-—Rights and 
Liabilities of Shareholders — Subscription—Pay- 
ment under Seetion 5205, Rev. St. U. S8.,not 
Discharge of Liability under Section 5151. — 
Where a national bank undertakes to increase its 
capital stock a certain amount, and a smaller 
amount is actually paid in, it can reduce the 
amount of the increase to the amount actually paid; 
the amount of increase within the maximum being 
always subject to the discretion of the bank. Where 
a shareholder of a national bank subscribes to a 
certain increase of stock, and pays his subscrip- 
tion, and the bank afterwards reduces the amount 
of the increase, he waives all right to deny that his 
agreement binds him as a subscription to the re- 
duced amount, when he pays on his new stock an 
assessment declared by the bank, after it has be- 
come insolvent, to prevent its business from being 
closed under the notice of the comptroller of the 
currency provided for in section 5205, Rev. St. U. 
8S. The payment of an assessment imposed by a 
bank on its shareholders under section 5205, Rev. 
St. U. S., in order to continue business and avoid 
liquidation, is not a discharge of a shareholder’s 
liability under section 5151, Rev. St. U. S., for the 
obligations of the bank to the extent of the amount 
of his stock at par value in addition to the amount 
invested in his shares. Delano v. Butler, S.C. U. 
S., Nov. 1, 1886; 7S. C. Rep. 39. 


3. CARRIERS — Limitation of Liability by Contract 
—Free Pass—New Trial—Special Verdict Set- 
ting Aside Findings — Negligence — Degrees — 
Special Findings — Causing Death — Evidence 
— Support — Damayes — Appeal — Harmle 





Error — Introduction of Evidence — Verdict — 
Special Verdict—Instructions of Jury—Misstate- 
ment of Law Corrected — Excessive Damages.— 
Where the acceptor of a gratuitous pass from a 
railroad company “assumes all risks of accident, 
and especially agrees that the company shall not 
be liable, under any circumstances, whether of 
negligence of their agents or otherwise, for any 
injury to his person,” the contract relieves the 
company from liability for damage to him by rea- 
son of a want of ordinary care of its servants, un- 
less the same is expressly made acrime. Where 
a special finding in a special verdict is set aside, a 
new trial should be ordered, unless it clearly ap- 
pears that the finding is wholly immaterial, and 
can have no effect upon the judgment. Where a 
rescuing engine approached a stalled train in a 
snow storm without stopping or slackening speed, 
the fact that the jury made an erroneous special 
finding that the engineer of the rescuing engine 
could have seen the trainin time to have stopped 
before running into it is no ground for setting 
aside a special finding that the negligence of the 
engineer was gross. In an action for damages for 
negligence causing the death of plaintiff’s husband, 
it is material for her to show that she had no 
means of support except what he furnished her, 
as tending to prove that his death had caused her 
a pecuniary loss. The admission of incompetent 
evidence. which a special finding of the jury shows 
to have had no weight with them, is nota preju- 
dicial error. The special verdict in this case is 
held definite and certain, and suflicient to sustain 
the judgment. In the charge to the jury a mis- 
statement of the law, made apparentlyby mistake, 
and not in ignorance of the law, and followed by a 
correct statement of the law on the subject, is not 
a prejudicial error as having misled the jury. In 
an action for damages for death of plaintiff’s hus- 
band, where deceased was 55 years old,in fair 
health, and capable of earning $2.25 per day of 10 
hours, and his family were, to a large extent, de- 
pendent on his labor for their support, a judg- 
ment of $2,500 will not be disturbed as excessive. 
Annes v. Milwaukee, etc. Co., 8. C. Wis. Nov. 3, 
1886; 30 N. W. Rep. 282. 


4, COMMERCIAL Law—Promissory Note—Indorse- 
ment—Accommodation— Usury — Affidavit of De- 
fense--- Sufficiency of.—A having received a pro- 
missory note in the regular course of trade, in- 
dorsed it in blank, and handed it to B, without 
receiving any consideration therefor. B did not 
indorse it, but handed it to C, who indorsed it to 
D, the latter bringing suit thereon against A. A 
filed an affidavit of defense, alleging that the note, 
though in the possession of D, belonged to C, who 
knew that A had received no consideration, but 
that it had been indorsed for the accommodation 
B, and B was entitled to a credit on said note for 
C’s failure to deliver a certain order, and for an- 
other amonnt, exacted by C as usurious interest. 
Heid, that this was a substantial defense to a part 
of the note, and that the court erred in entering 
judgment for want ofa sufficient affidavit of de- 
fense. Gunnis v. Weigley, S. C. Penn. Oct. 4, 
1886; 6 Atl. Rep. 465. 


. CONFLICT OF Law.—Promissory Note Governed 
by Laws of State Where Made—Defenses—Statute 
of State may Change Operation of Law-Mer- 
chant.--Where promissory notes are made in Ken- 
tucky, and mailed to the payees, doing business in 
Boston, and made payable at the Kentucky Nat- 
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ional Bank, they are contracts of that state, and are 
to be governed by its laws. The statute of a State 
which gives the maker of a note the right to set 
up in defense any discount or offset that the de- 
fendant has and might have used against the orig - 
inal payee, or any intermediate assignee, before 
notice of the assignment, is constitutional and 
valid, although it changes absolutely the opera- 
tions of the law-merchant, so far as it affects con- 
tracts made and to be performed within the State. 
Shoe, etc. Bk. v. Wood, S. J.C. Mass., Oct, 23, 
1886; 8 N. E. Rep. 753. 


6. CONSTITUTIONAL Law—Title of Statute—Sub- 
ject Embraced.—The Michigan act of 1883 (page 
191), entitled ‘‘An act to provide for the incorpo- 
ration of merchants’ mutual insurance companies, 
and to regulate the business of insurance by mer- 
chants’ and manufacturers’ mutual insurance 
companies,” is obnoxious to the constitutional 
provision that “tno law shall embrace more than 
one object, which shall be expressed in its title.” 
The first object, the incorporation of merchants’ 
mutual insurance companies, and the second, the 
regulation of the business of insurance by mer- 
chants’ and manufacturers’ mutual insurance 
companies, have no necessary connection with 
each other. Such asiatute cannot be supported 
by maintaining it as to one ofits objects, and re- 
jecting it as to the other. Skinner v. Wilhelm, S. 
C. Mich. Nov. 11, 1886; 30 N. W. Rep. 311. 


7. CORPORATION — Corporate Stock — Transfers — 
Lienof Corporation—Additional Security—Cor- 
porate Liabilities—For Acts of Agents.—Where 
the charter of a corporation provides that no 
stockholder indebted to the corporation shall be 
permitted to make any transfer of his stock, or 
receive any dividend, until such debt is paid, or 
secured to tue satisfaction of the president and 
board of directors, the corporation has a legal lien 
upon the stock held by its stockholders to secure 
the payment of any debt that such stockholders 
may owe it. Where a corporation which, by its 
charter, has a lien upon the stock of its stock- 
holders for the payment of their indebtedness to 
it, takes from such debtors other security, it doeg 
not thereby, without aflirmative evidence to the 
contrary, waive its lien upon the stock. An em- 
ployee of a corporation who has no power to trans- 
act the general business of the corporation with 
third persons, and who is well known to have no 
such power, cannot, by any act of his, waive for 
the corporation the lien which its charter gives it 
on the stock of its stockholders for the payment of 
their indebtedness to it. Kenton, etc. Co., v. Bow- 
man, Ky. Ct. App. Nov. 11, 1886; 1S. W. Rep. 717. 


8. CRIMINAL Law—Homicide—Justification—Self- 
Defense—Killing Through Fear of Life—Insanity 
— Who Capable of Committing. — Where 
the accused leaves the stable where the quarrel 
arose, and, having obtained a shot-gun at the 
family residence, returns, and shoots the deceased, 
the court will not reverse a verdict of man- 
slaughter, the right of self-defense not authorizing 
one to hunt up his adversary, and slay him under 
the idea that itis necessary to save his own life. 
Where the defense of insanity is interposed, the 
burden of proof is on the defendant; and, where 
the accused did the killing in a state of mind 
bordering on imbecility, an instruction to the jury 
that if defendant’s mind was so feeble as not to 
enable him to distinguish right from wrong, or 





had not sufficient power of control to govern his 
action by reason of mental weakness, they should 
acquit, is noterror. Farris v. Commonwealth, Ky., 
Ct. App., Nov. 14, 1886; 1S. W. Rep. 729. 





— Murder — Evidence — Examination 
of Witness — Confession — Character of De- 
ceased.—On trial for murder, the court, in its 
discretion, may permit the district attorney to call 
the attention of witnesses to particular facts after 
they have gone through the story of the crime 
without interruption. In atrial for murder, testi- 
mony of a witness as to the confession of a prisoner 
after arrest is admissible, where such confession is 
not made urider the influence of fear produced by 
threats, nor upon any promise of immunity from 
prosecution. Ona trial for murder the court may 
properly exclude defendant’s offer of evidence to 
show in support of a plea of justifiable homicide, 
that the deceased had treated his domestic animals 
with cruelty. The testimony must be to general 
reputation, and evidence of specific acts is inad- 
missible. Testimony to gereral reputation, in 
support of a plea of justifiable homicide, to show 
that deceased robbed his father of his grave 
clothes, when in his coffin, and wore them at his 
funeral, is wholly irrelevant. People v. Druse, N. 
Y. Ct. App., Oct. 26, 1886; 8 N. E. Rep. 735. 








10. Threats, Effect of, to be Con- 
sidered by Jury—Admussibility of Dying Declara- 
tions—Res Gestw.—One against whom threats are 
made is not justifiable in assaulting the one who 
makes such threats, unless the latter makes some 
attempt to execute his threats. A mere intent to 
commit a crime is not a crime—an attempt to per- 
pretrate it is necessary to constitute guilt in law. 
In an indictment where the plea of self-defense is 
interposed for murder, the jury are to consider 
threats made by the deceased, and his character as 
a turbulent and dangerous man, in determining the 
question as to who was the assailant, and whether 
the defendant had reasonable grounds to 
apprehend and did apprehend that he was 
in imminent danger of sustaining great bodily 
harm, and an instinction which ignores the con- 
siderations is improperly given. Declarations 
made by the deceased to his.wife, very soon after 
he had been shot by the defendant, after he had 
gone about two hundred yards from the place 
where he had been shot, and after his wife had 
gone more than one hundred yards to join him, to 
either, “Oh, hun, he has shot me,” or “Oh hun, he 
has killed me,”%(the wife not being clear as to 
which expression was used,) are not admissible as 
part of the res geste (1 Green, Ev. § 108), nor as 
dying declarations. If the deceased had said “Oh, 
bun, he has killed me,’’ which, taken in connection 
with the nature of his wound, and the short time 
after the shot before he died, would tend to show 
that he was impressed with the fact thatthe wound 
would be fatal, thus bringing it within the rule 
that it was made “under a sense of impending 
death,” and hence rendering it admissible within 
the meaning of the rule of dying declarations. 
State v. Rider, 8. C. Mo., Nov. 15, 1886. 


11. Receiving Stolen Propertu—Presumption 
From Possession—Defendant Witness in His Own 
Behalf—Impeachment of—Cross-Examination— 
Testimony as to Character—Single Acts of Moral 
Delinquency Inadmissible—Possession of Stolen 
Property—Defendant Charged with Receiving— 
No Presumption of Guilt.—When a defendant be- 
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comes a witness in his own behalf he is subject to 
the same rules and may be impeached as any other 
witness, except that upon his cross-examination 
he can only be inquired of concerning matters he 
has testified to in his examination-in-chief. Wit- 
ness as to character should not be permitted to 
give evidence as to single acts of moral delin- 
quency. The possession by a defendant of stolen 
property recently after the theft raises a presump- 
tion that he stole it, but such possession by a per- 
son who is charged with receiving stolen property, 
“knowing it to be stolen,” does not raise a presump- 
tion that he had knowledge that it was stolen. 
State v. Bulla, 8. C. Mo., Nov. .15, 1886. 


12. DamaGes — Penalty or Liquidated Damages— 
Breach of Contract—Fixed Sum, Whena Penalty. 
—Where H sells his business and good-will to G, 
and, as a part of the same transaction, executes a 
written instrument, in which hesays: “I * * * 
bind himself in the sum of $500” that I will not en- 
gage in such business, at the same place, for the 
period of five years: held, that the sum named in 
the instrument is a penalty, and not liquidated 
damages; and, for a breach of the agreement by 
H, G may recover only his actual damages. 
Whenever a party binds himself in a fixed sum for 
the performance or non-performance of some- 
thing, without stating whether such fixed sum is 
intended as a penalty or as liquidated damages, and 
without regard to the magnitude or the number of 
any breaches that might occur, or the amount of 
damages that might ensue, and the contract is 
such that it may be partially performed and 
partially violated, such fixed sum must be consid- 
ered as a penalty, and not as liquidated damages. 
Heatwole v. Gorreil, 8. C. Kans., Nov. 5, 1886; 12 
Pac. Rep. 129. 


18. Drains—Notice—Est oppel— Signing Petition.— 
Where land-owners are parties to a petition to 
establish a ditch of which some notice, although 
insuflicient, is given, and they have actual knowl- 
edge of such petition, and the proceedings there- 
under, they will, in case they permit without ob- 
jection, money to be expended on the faith that 
such proceedings were valid, be precluded from 
afterwards questioning the sufficiency of the notice. 
Peters v. Griffee, S. C. Ind. Oct., 30, 1886; 8 N. E. 
Rep. 727. 


14. EJECTMENT—Pleading—General Denial—Evi- 
dence—Equitabie Defense—Defense of Equitable 
Title in Stranger.—Under a statutory general de- 
nial in an action for recovery of real estate, any 
facts which show that according to the principles 
of equity, as applied by courts of chancery, the 
plaintiff ought not to recover possession of the 

‘ land in controversy, may be given in evidence to 
defeat a recovery. In an action to recover pos- 
session of real estate, the, defendant in possession 
cannot defend on the ground that a stranger, with 
whom he is notin privity, is the equitable owner 
thereof, and entitled thereto by reason of a mistake 
in a deed by which it was intended to convey the 
real estate in controversy to such stranger, but 
under which the defendant makes no claim. East 
». Pedin, 8. C. Ind., Oct. 27, 1886; 8 N. E. Rep. 722. 


15. EQUITABLE ACTION ro REDEEM—Absence of 
Tender Unimportant — Laches, When it Has 
Rights—Limitation, Analogous Ruleto Law Not 
Followed, When—Purchaser of Equity of Redemp- 
tion, When—Permitted to Redeem.—In an equit- 

able proceeding having for its object the setting 





aside of a sale made under a deed of trust and 
for permission to redeem the property, for an 
accounting of rents and profits, and that the title 
be decreed to vest in plaintiffs on payment by 
them of the balance found to be due defendant, 
and for general relief, the fact that no tender of 
money due was made in the petition is not import- 
ant. Where the suit is not brought for nearly 
three years after the sale, and where it appears 
that in the meantime defendant had repaired the 
premises, paid taxes and effected insurance, and 
the plaintiff being fully cognizant of all that had 
occurred, such laches will bar~ plaintiffs’ suit. 
63 Mo. 56; 2 Wall. 94; 94 U.S. 807: 91 U.S. 591; 
67 Mo. 181. Courts of equity when enforcing legal 
or analogous rights, as in administering remedial 
justice, will generally adopt that limit of time pre- 
scribed by the statute of limitations (Adams Eq., 
227), but when the relief sought is based upon a 
a right purely equitable, where it is cognizable 
alone in a court of conscience, that court acts 
solely upon its own inherent rules, altogether out- 
side of and independent of the statute of limita- 
tions. Where a plaintiff is a mere purchaser of 
the equity of redemption he can not prevail in the 
suit without paying off the debt, principal and 
interest, taxes, repairs, ete. Kline v. Vogel, S.C. 
Mo. Nov. 15, 1886. 


16. Equity—Sale by Order of Court—Conjirmation 
—Lands Held in Fee-Simple.+In an equitable 
proceeding, under the Kentucky Civil Code, § 491, 
by the owner of a life-estate against the owners of 
the remainder, for the sale of the lands, where 
it appears that two tracts of land are directed to 
be sold, and that one of these tracts is held by the 
petitioner in fee-simple, and the court had no 
power to direct a sale of it, the order confirming 
the sale cannot stand; but, before setting it aside, 
the court will give the petitioner a reasonable time 
within which to tender a deed of conveyance suf- 
ficient to pass the title of the tract held in fee- 
simple, and if such deed be tendered, will confirm 
the sale, but if not tendered, will set it aside in toto. 
Munnell v. Orear, Ky. Ct. Appls., Nov. 13, 1886; 1 
S. W. Rep. 725. 


17. EvipENCE—Dying Declarations — Homicide— ' 
Appeal—Absence of Notive—Conduct of Trial— 
Relative of Deceased Advising the Prosecuting At- . 
torney— Criminal Law—Prosecution Calling Wit- 
ness After Closing—New Trial—Newly-Dikcovered 
Evidence—Cumulative—Ignorance of, Not Ex- 
plained.—Repeated declarations of deceased that . 
the accused was his murderer, madein full knowl- 
edge that he would have to die in a few hours, are 
admissible. Where the question is whether it was 
the accused who committed the offense, and the 
evidence points with almost unerring certainty to 
him as the guilty party, a verdict of guilty will not 
be disturbed because no motive appeared or is 
suggested for the act. Permitting a witness who 
is a kinsman of the deceased, to be present at the 
trial, and advise with the prosecuting attorney, is 
not error. Where the prosecution, after it has 
closed, is permitted to call another witness, whose 
testimony proves to be stronger for the accused 
than against him, and there is no error of which 
he can complain. When newly-discovered evi- 
dence, on which a motion for a new trial is based, 
is only cumulative testimony, and that of intimate 
friends of the accused, and no reason is assigned 
why their testimony was not made known to him 

and his attorney during the trial, the motion will 
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be denied. Marcum v. Commonwealth, Ky. Ct. 
Appls., Nov. 13, 1886; 1S. W. Rep. 727. 


18. EXECUTORS AND ADMINISTRATORS — Action 
Against, in Regard to Settlement of Estates— 
Heirs and Distributees—Surcharge and Falsifica- 
tion—Limitation of Action Against—Exceptions. 
—The heirs and distributes of the estate of a 
father or a mother cannot maintain a suit to sur- 
charge the accounts of the administrator of their 
grandfather’s estate. The grandfather’s distribu- 
tees, or, after their death, their personal representa- 
tives, are the proper parties plaintiff for that pur- 
pose. Where an administrator has made a final set- 
tlement of his accounts, and twelve years afterwards 
a suit for surcharge and falsification is brought by 
plaintiffs without showing themselves, by allega- 
tion or proof, to be within the exception of the 
statute of limitations,the statute will be a bar to 
the suit, and no relief will be granted. Hordage 
v. Hordage, 8. C. Ark., Oct. 23, 1886; 1S. W. Rep. 
707. 





19. Bill to Set |Aside Fraudulent Convey- 
ance—Parties — Purchaser — Knowledge of or 
Participation in Fraud.—Where a bill is filed 
by an admifiistrator, under the Michigan statute, 
against several grantees holding by convey- 
ance from one to the other, to set aside a deed 
made by his decedent as fraudulent as to creditors, 
and to subject the property to the payment of his 
debts, if the tirst grantee who disposes of the same 
by a warranty deed is not also made a party, the 
bill will be dismissed. To render a conveyance 
void for fraud upon creditors, it is necessary that 
the grantee should have a knowledge of, and in 
some way participate in, the fraud. Fraser v. 
Passage, 8. C. Mich., Nov. 11, 1886; 30 N. W. Rep. 
324. 


20. Insolvent Estates—Recognizance in Par- 
tition Not Satisfactory by Fact of Insolvency.— 
The fact that a decedent’s estate is insolvent does 
not, by operation of law, satisfy a recognizance 
given by one of the heirs to the others upon parti- 
tion proceedings in the course of administration. 
Appeal of Gabler, 8. C. Penn., Oct. 18, 1886: 6 Atl. 
Rep. 449. 





21. FRAUDULENT CONVEYANCES—Presumption of 
Fraud—Creditor’s Bill.—-W here a creditor takes a 
chattel mortgage on the goods of a trader to secure 
a debt subject to a prior mortgage, but omits to file 
his mortgage for five months, and subsequently 
purchases the prior chattel mortgage, and a further 
debt for which the owners had attached the goods, 
and holds possession by virtue of such purchase 
till the debtor hds given him a mortgage covering 
all the debts, and the debtor then transfers his 
business and goods to his wife, who assumes his 
debts, such transactions do not raise such an irre- 
sistible presumtion of frand as will entitle a judg- 
ment creditor (who had sold the debtor goods 
during the interval between the execution and 
filing of the first-mentioned mortgage) tu subject 
the property to his judgment; the fraud being 
denied, and such judgment creditor having ob- 
tained no lien upon the property. Krolik v. Root, 
8. C. Mich., Nov. 11, 1886; 30 N. W. Rep. 339. 


22. Fraup—Statute of Frauds—Pleading—Suit for 
Specific Performance — Part Performancvo—Ex- 
change of Lands— Witness — Transactions With 
Deceased Persons—* Interested Witness ’’ Defined. 
In a suit for specific performance of a contract to 


25. 





convey lands, defendant cannot avail himself of the 
statute of frauds as a defense, unless the want of 
compliance with the statute appears upon the face 
of the pleadings. Where, in pursuance of an 
agreement for the exchange of lands, one party 
has conveyed, this is such part performance as will 
take the case out of the operation’ of the statute 
of frauds. In determining who is an interested 
witness, and therefore incompetent, under the 
statute, as to transactions with deceased persons, 
as against representatives, the test is whether the 
witness will either gain or lose by the direct legal 
operation and effect of the judgment, or whether 
the record will be legal evidence for or against 
him in some other action. McClure v. Otrich, 8. 
C. Ill., Oct. 7, 1886; 8 N. E. Rep. 784. 


23. INSOLVENCY—Liability of Assignee--Omission 


from Dividend of Accounts Properly Filed, but 
Misplaced.—The assignee of an insolvent estate is 
responsible for the exercise of good faith and rea- 
sonable diligence in the administration of his trust, 
and such is the measure of his liability. Ac- 
cordingly, where an assignee used reasonable dili- 
gence in searching for and in endeavoring to ascer- 
tain what releasesof their claims against an insol- 
vent had been filed by creditors with the clerk in 
pursuance of the statute, and the releases of cer- 
tain creditors which had been actually filed, but 
had been, by mistake, misplaced among the files in 
another case, and of the filing of which no notice 
was given him, were not found, and did not come 
to the knowledge of the assignee till after the distri- 
bution byhim in good faith, upon an order of the 
court, of the assets among the other creditors who 
had filed releases, held, that such assignee was not 
personally liable for the amount of the dividends 
claimed by the creditors so omitted in such distri- 
bution.—Jn re Robbins, 8. C. Minn., Nov. 9, 1886; 
30 N. W. Rep. 304. 


24. INSUKANCE—Fire Insurance—Action— Evidence 


—Opinion— Value of Horses.—W bere the question, 
whether the defendant had an insurance on cer- 
tain property or not, arises incidentally in the 
case, and the plaintiff proves that he had, and the 
defendant afterwards, by his own testimony, 
shows that he had, it is immaterial whether the 
evidence showing in the first irstance that he had 
such an insurance is competent or not. Where a 
witness is shown to have been a farmer anda 
livery-stable keeper, and that he bas dealt in 
horses, and has some knowledge of the value 
thereof, he may testify with regard to the value of 
particular horses which he has known and owned; 
and it will generally be presumed, in the absence 
of evidence to the contrary, that a dealer in any 
particular kind of articles has sufficient knowledge 
of the value of such articles that he may testify 
with regard thereto. Reed v. New, 8. C. Kan., 
Nov. 5, 1886; 12 Pac. Rep. 139. 








Authority of Agent—Alteration of 
Policy—Application for Alteration in Policy. — 
An agent or broker of a fire insurance com- 
pany who has been authorized to deliver a policy 
issued by it, and to receive the premium therefor, 
has no power or authority, unless expressly con- 
ferred, to bind the company, by subsequently 
altering the contract of insurance, by the insertion 
of a clause binding the company to pay the loss to 
one other than the assured, though such policy 
was written upon the application of the agent for 
the assured. An agent receiving from the assured 
an application for a change in a policy of insur- 
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ance, and undertaking to procure such change, is 
to be treated as ‘the agent of the assured, and not 
of the company.—Duluth, etc. Bank v. Knoxville, 
etc. Co., S. C. Tenn., Oct. 30, 1886; 1 S. W. Rep. 
689. 


26. JUDGMENT—Court of General Jurisdiction— 
Presumption—Lapse of Time—Execution—Sale— 
Sheriff's Return—Amendment—Confirmation of 
Sale—Trusts—Resulting and Secret Trusts—In- 
fants—Disafirmance of Contract — Reasonable 
Time—Statute of Limitations—Retroactive Laws 
—Deeds—Execution in Foreign State—Evidence 
—Certification.—Where a court of general juris- 
diction has rendered judgment in a case, under 
which the real estate of one of the defendants has 
been levied upon and sold, and the sale confirmed, 
and a deed made to the purchaser, the court will 
not, upon slight evidence, after a great lapse of 
time, hold that it was without jurisdiction. The 
court, in furtherance of justice, may, after a sale 
of real estate upon execution and a return of the 
officer, permit the officer to amend the return to 
conform to the facts; and, where it is clear that 
the amendment should be made, the lapse of eight 
or nine years will not bar the right, but in such 
case care must be exercised by the court to pre- 
vent an abuse of power. In this State the con- 
firmation of the sale covers all irregularities in the 
proceedings. Lands conveyed by a warranty deed 
are not subject to a secret trust in favor of the 
grantor; and particularly is this true where the 
lands are afterwards sold at judicial sale as the 
property of the grantee, and conveyed to an inno- 
cent purchaser. A minor who has conveyed his 
real estate must disaffirm his deed within a rea- 
sonable time after he comes of age, or be barred of 
the right. The act of 1869, which reduced the 
period of limitation in which an action to recover 
real estate could be brought from 21 years to 10 
years, and gave a reasonable time in which to 
bring actions before it took effect,’applies to causes 
of action existing before the passage of the statute. 

A deed of real estate executed in another State be- 

: fore an officer having no seal, to be admissible in 
evidence, must be certified in the manner pro- 
vided in the statute.—O’Brien v. Gaslin, S. C. 
Neb., Nov. 4, 1886; 30 N. W. Rep. 274. 


27. NEGLIGENCE—Contributory Negligence — Em- 
ployment on Railroad Track.—Where the engineer 
of a railroad company on an overdue train descries 
a man on the defendant’s track three-quarters of 
a mile ahead, going in the same direction, on a 
straight track, in broad daylight and blows his 
whistle and rings the bell, but, the man apparently 
taking no notice thereof, and continuing to walk 
on thetrack, the engineer knocks down and kills 
him, there is no excuse shown for running the en- 
gine over him, even if the man had turned and 
faced the train; and the deceased, being an em- 
ployee, and rightfully on the track, will not be held 
guilty of contributory negligence that would pre- 
vent a recovery of damages by his administrator.— 
Baumeister v. Grand Rapids, etc. Co., S.C. Mich., 
Nov. 11, 1886; 30 N. W. Rep. 337. 


28. NUISANCE—Overflowed Land—Trespass—Con- 
tinuing Nuisance — Notice — Evidence—Pennsyl- 
vania Act May 2, 1876 — Special Damage 
Claimed— Nominal Damages Recevered — Dam- 
ages to Time of Trial.-- The object of the 
Pennsylvania Act of May 2, 1876 (P. L. 95), is to 
avoid multiplicity of suits, and in an action of case 

by the owner of land overflowed by the unlawful 





erection and maintenance of. a dam, the plaintiff, 
who has given the notice required by that act, may 
introduce evidence tending to show that after suit 
brought the defendants persisted in continuing 
and strengthening the dam, which constituted the 
alleged nuisance. In an action for overflowing the 
plaintiff’s land by the erection of a dam on the de- 
fendant’s land, where the nature and extent of the 
alleged injury are specially described in the decla- 
ration, the failure to prove the damages as alleged, 
does not prevent the recovery of nominal damages. 
Where the plaintiff in an action of trespass on the 
ease for a continuing nuisance gives 15 days’ no- 
tice, under the Pennsylvania act of May 2, 1876 
(P. L. 95), he is entitled to recover such damages, 
not barred by the statute of limitations, as he has 
suffered up to the time of trial. This act js to 
avoid a multiplicity of suits, and the damages 
suffered between the bringing of the suit and the 
trial, do not constitute a new cause of action.— 
Humphrey v. Irvin, 8. C. Penn., Oct. 4, 1886; 6 
Atl. Rep. 479. 


29. Post-OFFIcE — Railroad Companies — Land 


Grant—Postal Service Contracts—Contract Im- 
plied From Service—Government Mail Contracts 
—Postal Regulations.—Where, in the condition 
for the carrying of the United States mails, at- 
tendant upon the land grant to a railroad corpora- 
tion, the postmaster-general is empowered to es- 
tablish the price until tixed by congress, such 
power includes the power to prescribe the period 
of its duration which is in his discretion, unless 
collateral stipulations, which could not be enforced 
without consent of the company, are annexed to 
the agreement with him. In that case a contract 
is created which cannot be disregarded by the 
government without a breach of good faith. The 
plaintiff, a railroad company, carried the United 
States mails for four years under a written con- 
tract with the postmaster-general. It was bound 
to carry the mails, under the terms of its land 
grant, at such prices as congress should, by law, 
direct. After the expiration of the written 
contract the company continued to perform the 
same services for four years more, receiving pay 
for some months at the old rate, then at a reduced 
rate fixed by the postmaster-general, and then at 
rates reduced twice successively by acts of con- 
gress, of which the plaintiff received notice. Held, 
on action to recover the difference between the 
rates as reduced by congress, and the rate fixed by 
the postmaster-general, no right could be implied 
against the government from the continuance of 
the services, nor was plaintiff bound by the terms 
ofits written contract. A regulation of the post- 
office department that contracts in a section of the 
country are to be let for four years, cannot be held 
to impose any obligation on the post master-general 
so that a contract, to be implied from services 
rendered after the expiration of a written con- 
tract, should be construed to last four years, but 
is merely designed to further the administration 
of business.—Jacksonville, etc. Co. v. United 
States, S. C. U. S., Nov. 1, 1886; 78. C. Rep. 48. 


30. Railroad Company-—Master and Servant--Act- 


ion to Recover for Personal Injuries Sustained 
by Servant—Pleadings--Allegations of Negligence 
in Petition—Evidenee Supports Action—Centrib- 
utory Negligence—Danger of Risk to Servant by 
Continuing the Employment— When Question for 
Jury.—In an action against a railroad company by 
its former servant to recover damages for personal 
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injuries, the petition charges a failure of duty on 
the part of defendant to furnish a sufficient num- 
ber of servants in conjunction with plaintiff to 
carry on the business, that defendant was duly 
notified of the insufticient help, and by reason 
thereof plaintiff was injured without contributory 
negligence on his part, it states a cause of action. 
The rule stated in Thompson on Neg. p. 1030, 
held to be supported by cases notin accord with 
the Missouri rule. Petty v. H. & St. J. R. R. 
Evidence examined and held to support substan- 
tially the allegations in the petition that plaintiff’s 
hand was injured by the collision of the cars, that 
the help was insufficient, that the testimony estab- 
lishes a legal connection between the injury to the 
plaintiff and defendant’s negligence. Where a 
plaintiff remains at work with insufficient help to 
properly discharge the duties imposed upon him 
and his co-laborers, as where engaged in switching 
ears with only three men, when four should have 
been provided, he is not thereby, chargeable with 
negligence, if the danger or risk is not such that 
as a prudent man he was bound not to assume it, 
and refuse to.continue in the service: Shearm. & 
Red. Neg. (3d ed.) p. 125; Wood’s Ry. Law. p. 
1460; Wood’s Masterand Servant, p. 761; Snow v. 
Housatonic R. R., 8 Allen, 450; Patterson v. R. R., 
76 Pa. St. 118; Tiler v. R. R., 49 N. Y. 50; Clarke, 
v. Holmes, 7H. & N. 942. If the defect and in- 
sufficiency in the appliances is so great that obvi- 
ously with the use of great caution the danger was 
imminent, then, as a matter of law,the servant who 
incurs the risk is guilty of contributory negligence 
and cannot recoyer; but if upon this question there 
is substantial doubt itis one of fact for the jury, 
and a nonsuit or demurrer to the evidence is 
not permissible. Wood’s Ry. Law p. 1460; Wood’s 
Master and Servant, p. 761; Conroy v. Vulcan Iron 
Works, 62 Mo. 39. Thorpe v. Mo. Pac. R. R. Vo, 
8. C. Mo. Nov. 15, 1886. 


31. SaLe—Purchaser’s Rights and Remedies—Dam- 
ages—Recoupment.—When an article is sold, ac- 
companied with a warranty, direct or implied, and 
it proves defective or unfit for the use intended, 
the purchaser may, wighout returning or offering 
to return it, and without notifying the vendor of 
the defects, bring his action for the recovery of 
damages; or, if sued for the price, may set up and 
have such damages allowed him by way of re- 
coupment from the sum stipulated to be paid. 
Buffalo, etc. Co. v. Phillips, S. C. Wis., Nov. 3, 
1886; 30 N. W. Rep. 295. 


32. SHERIFF—Action Against for Failure to Serve 
Writ of Attachment — Defense that Assignment 
had been Made—Bond of Assignee.—In an action 
against a sheriff for damages on account of his 
failure and neglect to serve a writ of attachment, 
when the defense is set up that the property upon 
which he was directed to levy had been transferred 
to an assignee by assignment for the benefit of 
creditors, it is incumbent upon the defendant to 
show that a bond had been filed by the assignee 
within the time required by statute, or that cred- 
itors had iatervened to enforce the assignment. 
Beard v. Clippert, 8. C. Mich., Nov. 17, 1886; 30 N. 
W. Rep. 323. 


33. Partition Sale— Failure to Pay Over Pro- 
ceeds—Record — Prima Facie Evidence.—Where 
the record showed in a partition suit that the 
property was ordered to be sold bythe sheriff, 
and the proceeas divided among the parties, 
according to their interests, and the sheriff’s 





report showed he did sell the land, and received the 
cash payment, and it appears that his report was 
duly approved by the court, held, in an action on 
the bond of the sheriff against him and his sure- 
ties therein, brought by the plaintiff, who the 
record showed had a certain interest in the prop- 
erty, that he thereby established a prima facie case 
against the sheriff and his sureties, and is entitled 
to recover from them his portion of the cash pay- 
ment, though no further order of distribution has 
been made by the court after the sale. State ex 
rel. v. Frazier, 8. C. Mo., Nov. 15, 1886; 1 S. W. 
Rep. 739. 


34. 





Writ of Execution—Informality—Failure 
to Sell and Make Return—Liability—Failure to 
Return Process—Instructions from Plaintiff’s 
Attorney.—When a sheriff has accepted a writ of 
execution, and levied upon it, but has failed to 
make a sale and return within the time specified 
by law, itis no defense to an action against him 
for such failure that the clerk of the court had 
affixed a name other than his own to the writ, the 
error being matter of form, and amendable. If a 
sheriff is misled by the advice of plaintiff ’s attor- 
ney, so that he postpones the date of sale beyond 
the lifetime of a writ of execution, this, although 
it may furnish e satisfactory reason for not selling, 
and for not having the money to tender to the 
plaintiff, is no defense to an action by plaintiff for 
his failure to return the proces within the time 
limited by law. Jett v. Shinn, 8. C. Ark., Oct. 16, 
1886; 1 S. W. Rep. 693. 


35. STATUTES—Repeal—New Provisions—Implica- 
tion —Substitute —Criminal Law — Indictment— 
Statutory Offense— Words of Equivalent Import 
—Construction.—Where an act contains no re- 
pealing clause, and makes no reference to an earlier 

— one, but covers the whole subject and embraces 
new provisions, it will be held to be intended as a’ 
substitute for the first, and to operate as an im- 
plied repeal. An indictment upon a statute must 
state all the circumstances which constitute the 
statutory offense ; no case being brought by con- 
struction within a statute unless it is completely 
within its words, or words of e4uivalent import. 
Wood v. State, S.C. Ark., Oct. 30, 1886; 1 S. W. 
Rep. 709. 

36. Trusts — Constructive Trust — Purchase at 
Mortgage Foreclosure.—The only question in this 
case being one of fact, as to whether the defend- 
ant, a creditor of an estate under administration, 
purchased certain property of the estate sold un- 
der a mortgage, as trustee, and for the exclusive 
benefit of the widow and heirs of decedent, or for 
his own benefit, to satisfy his claim against the 
estate, and defendant having testified denying any 
such understanding, or personal acquaintance 
with defendants, and it appearing from the report 
of the commissioners that the profit he had made 
out of the land did not amount to his claim against 
the estate, and a balance was still owing to him, 
and on the evidence generally, held, that defend- 
ant was in no way proved to have acted as trustee 
for the widow and heirs. Ball v. Gaff, Ky. Ct. 
App., Nov. 13, 1886; 1S. W. Rep. 724 


37 VENDOR AND VENDEE—Lien—Payment in Per- 
sonal Services—Bill to Enforce—Answer—Reply— 
Set-Off and Counter-Claim—Decree—Pleading— 
Practice.—Where land is sold for a specific price 
in money, which it is agreed may be paid in per- 
sonal services, the lien may be enforced if the 





services are not rendered. Where a bill was filed 
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for the foreclosure of a vendor’s lien, and the an- 
swer contained a set-off and counter-claim, to 
which no reply was filed, the defendant may move 
for judgment upon the undenied plea; and if he 
fails to do so, and goes to trial as if the issue was 
made up, he cannot afterwards object that the 
decree against him was wrong, on the ground that 
the failure of the plaintiff to reply was a practical 
confession of the set-off and counter-claim which 
he had pleaded and claimed in theanswer. Where 
P executed a note to F for a certain sum of money 
payable on a specified day, but to be discharged 
in feesas attorney , provided F’s business amounted 
to so much, otherwise to be paid in currency, held, 
on bill in equity to collect the note, thatas F 
had paid P for services already rendered, and hid 
not withdrawn his business until after the maturity 
of the note, P could not plead, as a set-off, claims 
in his hands for collection, on which his fees 
would have amounted to so much if F had not 
withdrawn them. Winters v. Fain, S. C. Ark., 
Oct. 89, 1886; 1 S. W. Rep. 711. 


38. Ways—Public Highway—Uses— Vacant Land— 
Prescription—Possession by Public Authorities.— 
Where land is vacant and unoccupied, the mere 
fact that individuals travel over it and use it asa 
road for more than fifteen years, is not sufficient 
to constitute it a public highway. Where a road 
has been traveled for more than fifteen years, but 
has not been established under the statutes of the 
State, and has not been expressly dedicated nor 
impliedly dedicated, unless by prescription or 
limitation, and the land over which it runs was for 
several of the first years vacant and unoccupied, 
held, that such road is not a public highway by 
prescription or limitation, unless the public by its 
constituted authorities, took the possession of the 
road, and used it and maintained it as a public 
highway for at least fifteen years. State v. Horn, 
S. C. Kans., Nov. 6, 1886; 12 Pac. Rep. 148. 








QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 


QUERIES. 


Query No. 34. Sec. 458, Rev. Stat. Mo. (attachment 
act) says, in all cases where|property, etc., shall be at- 
tached the defendant may file a plea in the nature of a 
plea in abatement, verified by affidavit,putting in issue 
the truth of the facts alleged in the affidavit on which 
the attachment was sued out. Section 3521 (practice 
in civil cases) provides the answer for the defendant 
shall contain, first: A general or special denial of each 
material allegation of the petition controverted by 
defendant, or any knowledge or information thereof 
sufficient to form a belief,ete. On this state of the law, 
ought a pleain abatement, which “denies each and 
every allegation contained in the affidavit for the at- 
tachment,” verified by affidavit, be held sufficient on 
a motion in arrest? - 8s. 








RECENT PUBLICATIONS. 





A TREATISE ON THE LAW OF COMMERCIAL PAPER, 
containing a full statement of existing American 
and Foreign Statutes, together with -the Text of the 
Commercial Codes of Great Britan, France, Ger- 
many and Spain. By Joseph F. Randolph, of the 
New Jersey Bar. In Three Volumes, with Appen- 
dix. Jersey City, N.J. Frederick D. Linn & Co, 
Law Publishers and Booksellers, 1886. 


We have received the first and second volumes of 
this work (the third will, we learn, be issued within a 
month or two), and have examined them with much 
care and interest. In the first place, we may say that 
the arrangement and orderly division and subdivision 
of the subject leave nothing to be desired; the typog- 
raphy is exeellent; each volume is complete in itself, 
with tables of cases and index, the latter of which is 
unusually large and exhaustive. In short, the book, 
as law book, is perfect. ; 

As to matters of substance, this book bears unmis- 
takable evidence of great labor and research, faith- 
fully performed. As its title page indicates, it includes 
not only the law, controlling the subject, of the United 
States, but also the “‘commercial codes of Great 
Britain, France, Germany and Spain,” and is, there- 
fore, practically cosmopolitan, a compendium of the 
law relating the commercial paper of nearly the whole 
civilized world. The effort is certainly ambitious, but 
it is only fair to say that the performance is commen- 
surate with the dignity of the undertaking. Of the 
magnitude of the subject some idea may by obtained 
by reflecting that, from the necessity of the case, the 
writer must treat of commercial paper, as affected by 
the relations and disabilities of parties, as alien, en- 
emies, lunatics, drunkards, infants, femes covert, 
corporations, principals and agents, partners, execu- 
tors, etc., to say nothing of the infinite variety of the 
irregular modes of transferring the title from one 
holder toanother, and the effect and operation of in- 
solvency and bankrupt laws. 

All these subjects the author has treated with great 
care and in a singularly lucid style. Returning to 
matters of arrangement, we are impressed by several 
improvements upon the usual style of getting up law 
books. The index refers to ¥ number of the sections, 
and that fact appears in the head-line of each page of 
the index; the citations of State codes, revised statutes, 
ete., bear the date of the publication of the volume, 
and in all citations of American cases appears the year 
of the Lord ir which the decision was rendered. These 
may seem at first blush, to be small matters, but a 
little reflection will demonstrate that they are worthy 
of consideration, especially when applied to a subjcct, 
of which time is so much of the essence. In no branch 
of the law is the ‘modern instance” more potent 
than in that relating to commercial paper. 

Take it altogether, we think the work before us is a 
very valuable addition to the literature of commercial 
law, and well worthy of a favorable reception by the 
profession. 








JETSAM AND FLOTSAM. 





SCENE IN CIRCUIT CoURT.—Counsel—* What was 
the number of the locomotive engine?’’?’ Witness— 
616.” “How do you know?” “I sawit.” “How?” 
‘“‘What are my eyes for?”? ‘‘Where was the number?” 
“On the engine.” ‘On what side of the engine?” 
**On the outside.” And being fully answered, we pre- 
sume the counsel had no more to say. 
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Besides the customary abbreviations, the following are used in this Index: ann. cas.—annonated 
eases; dig.—Digest; C. E.—Current Events; R. D.—Notes of Recent Decisions. 


ABANDONMENT, 
oomestead, dig. 309, see husband and wife, 310. 
ABATEMENT. pa : 
See ejectment, dig. 235; plea in, see criminal law, dig. 
20; pleading, dig. 334. 
A. B. M. 
author of errors in advocacy, 223. 
ABSENCE 
of defendant, see criminal law, dig. 547. 
ABSOLUTE AND QUALIFIED PROPERTY, 
—_ and lessee, feral naturae, natural gas, R. D. 


ACCEPTANCE, 
of admitted balance, see accord and satisfaction, 
dig. 260; charitable uses, dig. 307; contract, dig. 139; 
of contract, pleading, dig. 191; of conditions of 
deed, see e assignment, dig. 546; novation, dig. 429; 
of proposal, see insurance, dig. 427; sale, dig. 286. 
ACCIDENT. . 
see ged and servant, dig. 381. 
ACCIDE 
See equity, dig. 378. 
ACCOM 
See witness, dig. 576 
ACCORD AND "SATISFACTION, a 7 
acceptance of admitted balance, condition, dig. 260; 
see = dig 70. 
ACCOUN 
See » Agency, , dig. 474, 569. 


_—_ 
See onenout Egenetios, dig. 283. 
ACCOUNT BOOKS. 
See pit hang dig. 212. 
ACCOUNT 
See equity, dig. 524; executors, dig. 236; of guardian, 
see guardian and ward, dig. 141; joint tenants, and 
tenants in common, dig. 92; mutual, see limitations, 
dig. 238; p: irtnership, dig. 359; pleading, dig. 286. 
ACCOUNT RENDER. 
See } anaes dig. 142. 
ACCOUNT. 
settlement with cestui gue trust, probate, evidence, 
dig. 402. 
ACCOUNT STATED. 
See pease, dig. 454. 
ACCOUNTIN 
See pant = 210; partnership, dig. 21, 476; wit- 
ness, dig. 4 
ACKNOWL EDGEMENT. 
See deed, dig. 261, 451. 
ACQUITTAL, 
former acquittal, see criminal law, dig. 451, 475. 
ACRES, 
number net. See deed, dig. 403. 
ACT OF G 
See ‘carrie’, dig. 211. 
ACTIO 
See illite dig. 377; deed, dig. 451; survival, 
ejectment, dig. 497; against executor, see execu- 
tors dig. 597; for fraud and deceit, party must 
have relied on fraudulent misrepresentations ; 
fraud on corporation does not give its creditor a 
right of action, dig. 91; husband and wife, dig. 310, 
500; see infants, dig. 380; injunction, dig. 358; right 
to maintain, see insurance, dig. 405, 597; to set aside 
judgment, see partnership, dig. 407; see judgment, 
dig. 119; labor tickets, dig. 188; see legacy, dig. 549. 
practice, repleader, new trial, dig. 234; see part- 
nership, me 2 142 , 476; against receiver, see assign- 
ment, dig. 260 ;. to set aside sale, see mortgage, dig. 





ACTION—Continued. 
381; against sheriff, see sheriff, dig. 599; by tenants 
in ¢ommon, see tenants, dig. 407; to quiet title, see 
equity, 451; tor Use and Occupation pn we a Tres. 
passer, leading article, by Eugene 387; 
where only one can be brought and against whom: 
see nuisance, dig. 574. 
ACTIONABLE WORDS. 
See slander, dig. 334. 
ADEMPTION, 
of legacy: see will, dig. 527. 
ADJUSTMENT, 
of loss, a insurance, dig. 333. 
ADMINISTRATORS. 
See executors, dig. 236, 285, 332, 357, 379. 
ADMINISTRATION. 
See mortgage, dig. 310. 
ADMINISTRATOR, 
official bond, surety, liability of, dig. 161; stranger 
paying debt, dig. i42. 
ADMISSION 
See criminal law, dig. 523; evidence, ou. 43, 309, 332, 
524; assignment, ‘dig. 260 ; trial, dig. 238 
ADV: ANCES, 
future, see mortga Age, dig. 190, 549. 
ADVERSE POSSESSION 
See deed, 91, 523; limitation, 142, 190, 406; title, 286; 
trust, 408; real estate, 119; quiet tenants, 43, eject- 
ment, 117. 
ADV ERSE TITLE. 
ee vendor and sanaee, dig. 69. 
ADVIC E OF COUNS 
See parent and child, dig. 141. 
ADVOCACY, 
some common errors in, article by A. B. M., 223. 
AFTER-ACQUIRED TITLE. 
See partition, dig. 21. 
AFFIDAVIT. 
See criminal law, 235; railroad, 477 
AGENCY, 
agent transcending authority, sale below prescribed 
rates, notice, Rogers v. Holden, ann. cas. 
agent’s authority, warranty, evidence, sufficiency, 
sale, dig. 377; appropriation of benefits by princi- 
pal, re pudiation, ratification, dig. 330; authority, 
variation of terms, a knowledge, ear- 
nest money, dig. 161, ; brokers, principal and 
agent, wagering cone margins, dig. 41; cot- 
ton factor, when liable for conversion ; ac counting, 
dig. 210; evide nce, instruction, power of merge 
deed, taxes, redemption, dig. 474; principal liable 
for acts of agent, when, private instructions, dig. 
594; purchase by agent of principal’s property, 
good faith, insurance, interest, agent chargeab é 
with losses, Rochester v. Levering, ann. cas. 1 
ratification, assumpsit, trover, dig. 283; ratification, 
statement of agent, practice in appellate court, 
United States, etc. Co. y. Rawson, ann. cas. 539; 
bonds, 234; corporation, 66, 474; evidence, dig. 475; 
equity, dig. 379; highways, dig. 427; jurisdiction, 
dig. 263; landlord and tenant, dig. 93; sale, dig. 4 
will, dig. 70; commission merchant, consignor, 4 
count, usage, dig. 569. 
AGENT. 
authority of, see insurance, dig. 597; carrier, di 
546; of corporation, see commercial law, dig. B47; 
corporation liable for, dig. 595; fire insurance, dig. 
110; insurance, dig. 452; knowledge of, see insur- 
ance, dig. 500; negotiable instrument, dig. 333; neg- 
ligence “Ot, see insurance, dig. 525; of purchaser, 
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AGENT—Continued. 
see replevin, dig. 550; railroad, dig. 477; of seller, 
see sale, dig. 334 ; statements ‘of; see contract, dig. 
 % taxation, dig. 214; trover and conversion, dig. 


AGISTMENT, 
lien of f agister on foreclosure of chattel mortgage, 


AGREEMENT, 
as to care for goods, see carrier, dig. 498; contract, 
gig. ae to re. see trust, dig. 287; verbal, see 


AIDER | BY Y VERDICT. 

See malicious prosecution, dig. 285. 
AIDING PRISONER TO ESCAPE. 

See criminal law, dig. 125, 163. 


ALABAMA 
See rule in Shelley’s case, dig. 69. 
ALDERSON, W. A., 
author of note to Missouri, ete. Co. v. Maltby, ann. 
cas. a 
ALIMON 
assigninent of, see husband and wife, dig. + con- 
tem dig. 187; ne and wife, dig. 
ALLEN POE OREST 
ann. Cas. 111. 
—_. 
e easement, dig. 357. 
ALMY'V. DANIE 
See res judicata, case in full, 328. 
ALTERATION, 
of note, see Sunday, dig. 429; of policy, see insur- 
ance, dig. 597. 


ALTERNATI E, 
rvice of process, J. and F 
AMBASSADO RS AND CON SUES. 
salaries of, dig. 41. 
AMBIGUITY, 
in building contract, see evidence, . 379; com- 
mercial law, dig. 235; res judicata, case in full, 328. 


AMENDMENT, 
of award, see ways, dig. 575; -, dig. 261; divorce, 
dig. 235; execution, dig. 452, 524; landlord and ten- 
ant, dig. 549; pleading, dig. 334, 359; railroad, dig. 
477; of sheriif’s return, see judg ment, dig. 598; of 
sheriff's return, see pill to quiet fitle, R. D. 171. 
AMERICAN ABROAD, 
ano article, by William L. Scruggs, 196. 
AMER: 94 far ASSOCIATION, 
C. E. 
AMERICAN CRIMINAL, REPORTS. 
vol. 5, review of, 431. 
AMERICAN «oe 
review of, 3. 
AMERICAN PROBATE REPORTS, 
review of, 71. 
AMERICAN REPORTS, 
review of, 192, 408. 
ANIMALS, 
domestic, see domestic enieate, R. D. 243; cruelty 
to, C. E. 73; replevin, dig. 69. 
ANNUITY, 
legacy, trust, trustee, dig. 19; tables, see evidence, 
dig. 572. 


ANSWER, 
ae pA answer over, see estoppel, dig. 571; plead- 


ANTECE EDENT DEBT. 

See sale, dig. 503. 

ANTI VACCINATION. 

J. and F. 312. 

APPEAL. 

See carrier, dig. ni covenant, dig. 547; criminal law, 
dig. 425, 450, 523, 570; estoppel, dig. 189; evidence, 
dig. 596; intere st, dig. 310; jury, dig. 92; jus- 
tice of the peace, dig. 212; mandamus, dig. 21; part- 
nership, dig. 550; removal of causes, dig. 574; 
oy “ae 429; waiver of, see sale, dig. 502; waters, 
di, 

APPELLATE COURTS. 
See onan’ dig. 571. 
APPLICATI 
See ‘Aire, insurance, dig. 118; of payments, see notes, 


di 
APPOIN TMENT. 
See pleading, dig. 477; trust, dig. 408, 526. 
APPORTIONMENT. 
— dig. 378; mortgage, 406; interest, dig. 


APPRAISAL. 
See execution, dig. 452. 
APPRENTICE. 
See master and servant, dig. 310. 
APT WORDS. 
See deed, dig. 523. 
ARBITRATION. 
Submission, award, what may be submitted, con- 
tract, ay eg dig. 622; see insurance, dig. 333: 
witness, dig. 119. 





ARMES, C. H. 
author, ne Summarily Desposed Of on Mo- 
tion 
ARREST OF JUDGMENT. 
nen ae , dig. 476. 


“unlawful, > criminal law, dig.420; false imprison- 


ASSAULT T AND B. BATTERY. 
See constitutional law, dig. 234; criminal law, dig. 


=. T 475. 
ASSAU 
on We see criminal law, dig 570; with intent, see 
criminal law, dig. 356. 
ASSENT 
mutual, oe sale, dig. 286. 
ASSESSME 


See cae. ‘dig. 116 ;corporation, dig. 450; equity, dig. 
571; municipal ‘corporation, dig. 116; ways, dig. 


287. 
ASSIGNEE, , 
allowance of claims, res oeieste, dividend, when 
not barred, dig. 546; liability of, insolvency, dig. 


597. 
ASSIGNEE GENERAL. 
See fraud, dig. 405. 
ASSIGNMENT 
benefit of creditors, fraud, mortgage, equitable 
remedy, validity, acceptance of conditions of deed, 
time of, surrender of debts, closing of trust, dig. 
546; evidence, fraud, construction, new trial, dig. 
569; sale, mortgage, dig. 497; fraud, ‘dig. 330 ; insolv- 
ency laws, partner, surviving partner, action, 
practice, dig. 377; voluntary in favor of creditors, 
extra-territorial operation of, attachment, county 
can one State be required or expected to execute 
the laws of another State, R. D.51; of dower, see 
dower, dig. 548; of part of a demand, at law, in 
equity, James v. City of Newton, ann., cas. 489; in 
general, see banks, dig. 116; of future wages, see 
novation, dig. 429; creditors, preferences, mort- 
gage, chattel mortgage, failure to record, dig. 186; 
compromise, attorney, judgment, general assign- 
ment, partial assignment, creditors, fraud, limita- 
tions, lex fori, conflict of laws, dig. 402; of note, 
see commercial law, dig. 162; insolvency, equity, 
jurisdiction, —— Cunningham vy. Butler, ann 
cas, 274; contract dig. 356; see deed, dig. 403; ’part- 
nership, dig. 190, 358 ; landlord and tenant, dig. 452; 
negotiable instrument covenant guaranty, prac- 
tice, dig. 234; sheriff, dig. 599; set-off, dig. 526; of 
notes to different parties, see mortgage, 573. 
ASSOCIATIO 
voluntary, see charity, dig. 330. 
ASSUMPSIT 
See agency, dig. 283; covenant, dig. 425; limitations, 
dig. 236; tenants, dig. 407; May ag and vendee, dig. 
430; vendor and vendee, dig. 238 
ASSUMPTION 
of debt by vendee, see mortgage, dig. 428. 
ATTACHMENT, 
claimant, equitable title of, bona fides of sale, evi- 
dence, dig. 402; ch: imperty, maintenance, attorney, 
R. D. 4345 covenant, damages, dig. 330; interven- 
tion, removal of cause, marshall, dig. 307; see 
assignment, R. D. 51; comity, dig. 1397 partnership, 
dig. 358; trover, 526; landlord and tenant, dig. 165, 
452; sheriff, dig. 214, 599, 
ATTORNEY AND CLIENT, 
good — dig. 139. 
ATTORNEY 
See assignment, dig. 260; deed, dig. 357; contract 
with client, onus, good faith, termination of the 
relation, dig. 356;f ees of, see corporation, dig. 377; 
usury, dig. 575; will, dig. 215; relation to client, 
when it arises, dig. 260; unauthorized attorney, 
dower, partition, dig. 425; see jury, dig. 44. 
AVERMENT 
insufficient, see 
AUTHORITY 
See agency, dig. 161, 307, 377. 
AWARD. 
See arbitration dig. 522. 
BLAOK, H. CAMPBELL, 
author of leading article on “Liability of Married 
Women for Improvement on Her Separate Es- 
tate,’ 293; note to Gresham v. State, ann. cas. 228; 
note to Birmingham, etc. Co. v. Birmingham Street 
Railway Co., ann. cas. 471; article on ‘Judgments 
as Evidence,’ 412; note on Louisville, etc. Co. Vv. 
Citizens, etc. Co., ann. cas. 86; note to Vicksburg, 
etc. Co. v. Dennis, 18. 
BONA FIDES, 
of sale, see attachment, dig. 402. 
BAGG! AGE, 
loss of, see carriers of passengers, R. D. 147. 
BAIL, 
recognizance, defective recognizance, common law 
bond, dig. 356; recognizance, forfeiture, dig. 115.° 
BAILEE. 
See tax collector, dig. 22. 


railroads, dig. 311. 


| No. 26. 





BE 


BE 
BE} 
BIB 

« 


BIG 
BIL 
BIL 
BIL 
BILI 


BILL 


Se 
BON] 
of 


cr eee 


Aan 


BOOT: 
See 
BOUN 
See 

d 

di 
BRAD\ 
vol 
BRANI 
See 
BREAC 
of ¢ 
23: 

di; 

se 

508 
BRIBEI 
See | 
BROKE 
See 





XUM 





ons, 


dig. 


arried 
te Es- 
s. 228; 
Street 
rments 
Co. Vv. 
‘sburg, 


on law 
, 115.° 





VoL. 23.] 


THE CENTRAL LAW JOURNAL. 


603 








BAILMENT, 
for hire, ‘negligence, question for jury. 
Priest, case in full, 258. 
BANK OF AMERICA v. SHAW, 
case in full, 304. 
BANKING, 
commercial law, certified check, negligence of col- 
lecting bank. Drovers’ Bank vy. Anglo-American, 
ete. Co., ann. cas. 182; draft for collection, in- 
solvency, 283. 
BANKRUPT LAW, 
article on, C. E. 25. 
BANKRTPTCY. 
See aaa dig. 455. 
BANK 
a stockholders, assessment, dig. 116; see 
evidence, dig. 571; criminal law, dig. 570; national 
bank, embezzlem ent, federal jurisdiction, dig. 187; 
increase of stock, 'stockhol ers, statutes, con- 
struction of, dig. 594. 
BANK OFFICERS, . 
personal liability of, leading article by L. K. 


Kinchelo v. 


author of “Dramshop Licenses—Validity on Quo 
Warranto,” 487. 
BARNEY, ETC. CO. V. HART, 
ann. cas. 374. 
BAR ASSOCIATION. 
See American Bar Association, C. E. 1 
BAWDY HOUSES. 
See criminal a dig. 117. 
—— EDWIN 
athor of “New Trials and Appeals,”’ 383. 
BEN EFIC TARIES. 
See insurance, dig. 285. 
BENEFIT ASSOCIATIONS 
See insurance, dig. 380. 
BENEVOLENT SOCIETY, 
beneficiary a stranger, dig. 162; corporations, dis- 
cipline, disfranchisement of members, by-laws, 
=, Allnutt v. High Court of Foresters, ann. 


- 114 
BETTERMENTS, 
supposed legal title, dig. 283. 
BEQUEST, 
illegal, see will, dig. 479. 
BEYOND TERMINUS. 
See carrier, dig. 211. ° 
BIBLE 
of the Supreme Court of the United States, J. & F. 
240. 


BIGAMY. 

See criminal law, dig. 523. 
BILL OF EXCH ANGE, 
an . ite of, see commercial law, dig. 547. 

LL, 

to enforce lien, see vendor and vendee, dig. 599. 
BILL OF LADING. 

See carrier, dig. 211; common carrier, dig. 19. 

BILL TO QU IET TITLE, 

execution sale of land, sheriff's return, ane ndment 
of, notice, boundaries, evidence, R. D. 

BILL OF SALE. 

ee sale, dig. 454, 502. 

< ’ 

of assignee, see sheriff, dig. 599; executor, dig. 285; 
common law bond, see bail, 356; bond and con- 
tract of agent construed together, agency, surety, 
release, dig. 234; guardian and ward, dig. 21, 
118, 333; official, see executors, dig. 68; official 
bonds, etc. 124; official, see administrator, dig. 161; 
mortgage, dig. 310; probate bond, discharge of 
bond, liability of sureties, dig. 403; replevin, dig. 
94; suit on, see executors, dig. 499; replevin, dig. 
550; for title, see deed, dig. 523; for deed, see 
vendor, dig. 575. 

BOOTH V. SMITH. 
See equity, etc., case in full, 232. 
BOUNDARY. 

See arbitration. dig. 522; bill to quiet title, R. D. 171; 
deed, dig. 403. 451; fraud, dig. 164; highway, evi- 
dence, injunction, irreparable injury, dig. 450. 

BRADWELL’S REPORTS, 
vol. XVIII, review of, 216. 
BRANDY CHERRIES. 
_ ae law, dig. 331, 332. 
BREA 
of p- see mortgage, dig. 453; covenant, dig. 
234; of covenant, see trover, dig. 407; mortgage, 
dig. 310; of trust, see trust, dig. 455; of warranty, 
see deed, dig. 403 ; of warranty, see sale, dig. 292, 
503. 
BRIBERY. 
See libel, R. D. 267. 
BROKERS. 
See agency, dig. 41; wagering contracts, R. D. 196. 
BULLARD, E. F., 


BURDEN OF PROOF. 

See contributory negligence, dig. 162; mortgage, dig. 
165; payment, dig. 525; ratification of lease, estop- 
pel, , judgment by default, R. D. 314; will, dig. 527. 

BURGLA 
See criminal law, dig. 65, 139. 
BUTLER, 
Mr. Butler’s address, C. E. 217. 
CALIFORNIA, 
land law of, see judgment, dig. 452; “‘plan’”’ of, as to 
an i judiciary, C. E. 121, 169, 193. 
CANA 
Bee ‘taxation, dig. 69. 
CAPACITY, 
of testator, see w ills, dig. 238; testamentary, see will, 
dig. 334, 335. 
CARE, 
standard of, see negligence, dig. 
CARRIAGE OF 'PREIGH T *% 
leading article by A. G. Donner, 79. 
CARRIER. 

See common carrier, dig. 19, 20; connecting lines, 
through contract, beyond terminus, bill of la¢‘nug, 
express company, act of God, notice, dig. 211; con- 
tract, limitation by, free pass, new trial, verdict, 
negligence, evidence, damages, appeal instruc- 
tions, dig. 594; delay by strikers, — -delivery of 
goods, R. D. 195; duty to passenger, d ig. 307; eject- 
ment of passenger from train, trial, amages, in- 
structions, rule for, objections, dig. 497; goods de- 
stroyed in transit, by owner’s act, agreement, con- 
stitutional law, limitation of liability, dig. 513; in- 
jury from act of God, burden of roof, practice, 
Davis v. Wabash, ete. Co., ann. cas. 513; negligence, 
power of carrier to stipulate for immunity from 
liability for injuries caused by negligence, limita- 
tions of that power, infancy respondeat superier 
R. D. 123; of passengers, bo od by sudden stop- 
page of train, evidence, negligence, dig. 234; loss of 
baggage, liability of railroad company, baggage in 
sleeping car, tickets and checks, R. D: 147; skill re- 
quired, negligence, luggage, agent, dig. 647; pas- 
senger thrown from car by other passengers, *judg- 
ment, non-obstante, verdict, findings, dig. 498; 
through tickets, liability of connecting roads, neg- 
ligence, evidence, railroad presumption, damages, 
dig. 569, 570; master and servant, damages, ex- 
emplary damages, R. D. 386; rats, R. D. 218; vendor 
and vendee yA 45; without compensation, see 
negligence, dig. 4 

CARRIERS’ SERVANTS. 
leading article upon, 127. 
CASES SUMMARILY DISPOSED OF ON MOTION, 
review of, 
CAVEAT. 
See va dig. 575; cavear emptor, see sale, R. D. 292. 
CEMETERY 
deed, pow er, reverter, Second, etc. Society, v. Dugan, 
case in full, 229; trust, dig. 408. 
CERTAINTY. 
See pleading, dig. 286. 
CERTIFIED CHECK 
See banking, 182. 
CERTIFICATE. 
See deed, dig. 451; of stock, see shares of stock, 3. 
CHALLENGE, 
of juror after passing list, see criminal law, dig. 570. 
CHAMPERTY. 
See attachment, R. D. 434. 
CHANCELLOR, 
Lord Chancellor of England, C. E. 169. 
CHANCERY PRACTICE, 
accounts, ‘eae sales, trust deeds, dig. 283. 
CHARACTER 
proof of, s see criminal law, dig. 595; good character, 
see criminal law, dig. 235; of witness, see witness, 


dig 
CHARG fe ON LAND. 
See _ dig. 478. 
CHARIT 
ceaaadetis uses, trust, legacy, uncertainty, precatory 
words, Maught v. ‘Getzendanner, ann. cas. 278; 
equity, voluntary association, jurisdiction, dig. 330; 
will, dig. 166. 


CH er ABL E AND BENEVOLENT ASSOCIATIONS. 


. E. 
CH ARI? ABL E CORPORATIONS. 
See corporations, dig. 450. 
CHARITABLE USES 
leading article by Joseph A.Joyce, 364; subscription, 
acceptance, dig. 307; Mr. Tilden’s will, 217; will, 
dig. 26, 214. 
CHARTER, 
repeal of, see constitutional law, dig. 81; corporation, 
dig. 450, 498; insurance, dig. ; construction of, 
see municipal corporation, ig. 212. 
CHATTEL MORTGA 
landlord and canaes, landlord’s lien, voluntary as- 





author of “Procee dings,’’ etc. 576. 


signment, R. 830; see assi ment, dig. 186; 
equity, dig. 379; mortgage, dig. 263, 406, 438, 








604 





THE CENTRAL LAW JOURNAL. 


[No. 26, 











HEAT. 
ire criminal law, dig. 548. 


born after making will, see will, dig. 383; competency 
as = ms da 528; negligence, dig. 428. 

CHILDR 

injuries to, ae linjuiries to children. 33; rights of, 
ln ig. 527; in public streets, see negligence, dig. 





CONFLICT OF LAWS—Continued. 


tion, dig. 41; evidence, dig. 309; ten dig. BT: = 

diction, discharge in another State dig. 377 ; juris- 

diction legacy, charged on land, dig. 284 ; promis- 

md note, defenses, law merchant, dig. 594; will, 
i 


CONFUSION OF GOODS. 


ale, notice, pleading, dig. 428, 429. 


186 CONGRES Ss, 


CHURCH, Li Ded | 
and the civil law, by C. B. Howell, review of, 288; 


or vito PSS of see taxation, dig. 191. 


ja trials i. C. E. 361. 

CIR STANTIAL EVIDENCE. 

See evidence, dig. 309. 

CLARK. FRANK H. 

author of article on Liability of Employer, etc. 316. 


CLigEe T. Gt 
ee attorne 7 aie- 260, 356. 
oLub aun a di ‘188, 378, “Bl. 
ee equ ©’ :. 
COLERIDGE a 
i Chief Justice, speech of, in the House of Lords, 


COLLATTERAL ATTACK. 732 
See constitutional law. 116. 
COLLATERAL SECURITY. 
See guaranty, dig. 285; pledge, R: D. dig. 266, 286. 
COLLE ON, 
of drafts, see evidence, dig. 571. 
COLLISION. 
See oor 
aa ye 
ya pe Jurisdiction, see removal of causes, dig. 574. 
COLOR OF TIT 
See tax dig, tie. 
COMITY. 
assignmentin another State, attachment, Weider v. 
Maddox, case in full, 58 61; see assignment, R. D. 51; 


ration, dig. 507; negligence, dig. 453. 


insulvenc attachment, dig. 139. 
COMMERCE, a 
among the tates, C E. 577; inter-state, see constitu- 


tional law, 

COMMERCIAL Law. “7 
R. D. 219; promissory note, indorsement, nonsuit, 
ass ignment, notice, evidence, trial, instructions, 
dig. 162; negotiable paper, Bank of America v. 
oo, case in full, 304; bill of exchange, acceptance 
yA ry of corporation, dig. 547; see guaranty, 
note estoppel, prior suit against corpora- 
dea, dig. . B gees vs f note indorsement, evi- 
dence, aldavi promissory note, indorsement, 
penny davit of defence, dig. 504; promissory 


COMMEROLAL FA PAPER, 
we op on the law ¢ of, by Joseph F. Randolph, re- 
COMMISSION MERonANT. 
se . 
comMo 
bill of leding. liability beyond terminus unless lim- 
ited by contract, dig. 19; discrimination, inter-state 
commerce, constitutional law, Providence Coal Co. 
v. Providence, etc. Co., Sup. Ct. R. I. casein full, 
351; duty of railroad to stop at platform, evidence, 
dig. 139; limitation of liability beyond terminus, 
requisites of such limitation, dig. 20; see negligence 


di 

COMMON OF PASTURE. 

See fences, dig. 189. 
COMMUNITY. 

See husband and wife, dig. 310. 
COMPENSATION, ime 
' of guardian, see preeties : uae ward, dig. ¢ 
COMPETENCY OF WITNESS 

Defect of religious Delief, c. E. 505; see witness, dig. 

142, 215,528. «9 

COMPLAINT. |*""™ 

See criminal law, dig. 117; waters, dig. 430. 
COMPROMISE. © 

See assignment, dig. 260. 
COMPUTATION. “me 5 

See interest, dig. 310. 
CONDITION. 

See accord and satisfaction, dig. 260; deed, dig. 308, 
451, 499; guaranty, dig: 164; sale, dig. 286; subse- 
quent, see deed, dig. 352. 

CONDITIONAL SALE. , 
See evidence, dig. 309; mortgage, dig. 190; sale, dig. 


551. 
CONFESSION. 
See criminal law, dig. 570, 595; evidence, dig. 189. 
CONFIDENTIAL COMMUNICATIONS. 
See criminal law, dig. 571. 
CONFIRMATION, 
of sale, see equity, dig, 596; of sale, judgment, dig. 
5e8. 





COFLICT OF LAWS. 
See assignment, dig. 402; contract, dig. 331; corpora- 


CONSIGN 





arantine, ooo constitutional law, dig. 377. 


CONNECTING LIN 


See = dig. 31. 


CONSEN 


ae cet que trust, ote trust, dig. 382; to jurisdiction, 
ee, dig. 


CONSIDERAT 


See oo eta law, R. D. 219; contract, dig. 260, 307; 
covenant, dig. 547; ejectment, dig. 335; equity, dig. 
524; new, see ev idence, ~ 262; fraud, dig. 262, 475; 
see husband and wife ig. 380 ; limitations, dig. 
406; marriage, see deed, dig. 426 ; moral, see con- 
met, dig. 403; promissory note, dig. 6 ai ’sale, dig. 

502; settlement, dig. 551; sheriff, dig. 2 


See aeaey: dig. 569. 


CONSPIRACY 


See criminal law. dig. 66 


CONSTITUTIONAL LAW. 


Commerce, foreign corporation, license, railroad, 
dig. 498; common carrier, inter-state commerce, 
State control of carriers, charges, Wabash etc. Co. 
v. Illinois, ann. cas. 561; ’ carrier, dig. 498 ; corpora- 
tion, grant of exclusive privilege by municipal 
corporation void, Bermingham, etc. Co. v. Ber- 
mingham Street Railway Co. Ann. Cas. 378, 467; 
repeal of charter, injunction, public services, 
Louisville, etc. Co. v. Citizens, etc. Co., Ann. Cas. 
81; see criminal law, dig. 66, 117; cruel, etc., punish- 
ment, assault and battery, criminal law, verdict, 
indictment, dig. 234; see guardian and ward, dig. 
118; habeas corpus, ‘jurisdiction, relative jurisdic- 
tion of State and federal courts, judicial discretion, 
ex parte Royal, ann. cas. 10; see intoxicating 
liquors, dig. 427; mining coal, weight of coal as 
basis of wages, unconstitutional law, dig. 187; mu- 
nicipal corporations, special priv ileges, dig. 20; 
see ordinance, lawful calling, power to control, 
statute part void part valid, intoxicants, Sunday 
sales, dig. 331; officer, dig. 387; see obligations of 
contracts, State power of taxation, relinguishment 
of, Vicksburg, etc. co. v. Dennis, ann. cas. 16; 
quarantine, congress, inspection, preference of 
part, dig. 377; right of legislators to seats, colla- 
teral attack, dig. 116; see taxation, dig. 69; tele- 
phone law, 34; see title of statute, subject em- 
braced in, presumption, dig. 162, 594; see United 
States v. Kagoma, ann. cas. 420; variance be- 
tween enrolled bill and engrossed ill, legislative 
journals, dig. 187; ways, dig. 430. 

CONSTRU ICTION, 

of articles, see partnership, dig. 21; assignment, dig. 
569; charge of, see railroad, dig. 574; contract, dig. 
260; of contracts, treatise on by Dwight Arven 
Jones, review of, 143; corporation, dig. 116; deed, 
dig. 42, 284, 332, 357, 403; of lien, see landlord and 
tenant, dig. 549; a Plea for Strict Construction, 
leading article by H. J. Desmond, 383; see Res judi- 
cata, case in full, 328; of statute, see statute, dig. 
599 ; of statute, see taxation, dig. 214; of will, see 

will, R. D., dig. 26, 184, 287, 312, 382, 479, 527, 551. 
CONSTRE JOTIVE TRUST. 
See trust, dig. 599. 





con SULS. 
ambassadors, dig. 41. 
con’ TEMPT, 


admission of solicitor, for benefit of creditors, mar- 
ried woman, fraudulent eonveyance, recovery, 
action against, dig. 260; see assignment, dig. 260; 
divorce, alimony, judicial discretion, dig. 187; see 
false imprisonment, dig. 524; see habeas corpus, dig. 
189; see injunction, dig. 548; see jury, dig. 92; power 
of courts to punish, procedure, R. D. 555; see wit- 
nes 4 dig. 215, 
CONTE 
See Ww oii, dig. 238, 334, 335, 527. 
CONTINGENT REMAINDER. 
See will, dig. 551. 
CONTINUANCE, 
See criminal law, dig. 188, 308, 451, 571. 
CONTINUING NU ISANCE, 
See nuisance, dig. 598. 
CONTRACT, 
agreement to pay note held by third party, assign- 
ment, wagers, grain contract, future delivery, a 
356; see arbitration, dig. 522; see attorney, dig. 2 
see common carrier, 19; consideration, promise to 
pay, judgment, extension, construction, dig. 260; 
consideration, renewed promise, release of ground- 
less claim, mortgage, void levy, patent, royalty, 
307; corporation, ultra vires, ‘dig. 261. 498; see 
damages, dig. 596; see deed, dig. 91; when divisible, 
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CON TRACT—Continued. 


when not divisible, R. D. 99; divisible contract, part 


performance, dig. 162; to grant easement, see ease- 


ment, dig. 499; entire contract, part performance, 
dig. 570; see 


mistake, waiver, evidence, agent, 
equity, dig. 524; executory, see sale, dig. 502; execu- 
tory sale, rescission, restraint of trade, divisible 


contract, dig. 547; fire insurance, mechanics’ lien, 


mortgage, dig. 474; see fraud, dig. 379; implied 
nar ma se, quantum meruit, evidence, R. D. 339; lim- 
tation by of liability, see carrier, dig. 594; for mail 
service, express and implied, see post-office, dig. 
598; see marriage, C. E. 289; see master and servant, 
dig. 310; obligation of, see constitutional law, ann. 
cas. 16, 337; see parent and child, dig. 141; see part- 
nersnip, dig. 116, 442; see ypleading, dig. 191; public 
aap compounding felony, dig. 187; proposition 
y mail, acceptance, dig. 139; see railroad, dig. 477; 
see sale, dig. 213; sale, fraud, sheriff, title, charge 
of, dig. 284; settlement, fraud, rescission, estoppel, 
receipt, dig. 116; statute of frauds, evidence, 
waiver, moral consideration, subsequent /promise, 
married woman, dig. 403; treatise on, by T. Henry 
Dewey, review of, 143 telegrams, conflict of laws, 
dig. 381; see tenancy, dig. 477; railroads, mutuality, 
dig. 91; see usury, dig. 478; see vendor and vendee, 
dig. 288, 311; voidable, incapacity, intoxication, 
sale, real estate, bad, dig. 498; written contract, see 
evidence, dig. 262. 
CONTRACTOR. 
See negligence, dig. 427, 428. 
CONTRIBUTION. 
See partition, dig. 237. 
CONTRIBUTORY NEGLIGENCE, 
burden of proof, dig. 162; eminent domain, dig. 284; 
master and servant, dig. 573; negligence, dig. 166, 
: 213, 237, 333, 382, 407, 453, 598. 
CONVERSION. 
See agency, dig. 210; fixtures, dig. 141; by stranger, 
see mortgage, 428; trover, dig. 486. 
CONVICTION. 
See criminal law, dig. 308, 403. 
COPYRIGHT 
C. E. 198. 
CORONER. 
See criminal law, dig. 547. 
CORPORATION, 
action against members, insurance, mutual relief, 
municipal corporations, water-works, exemption, 
torts of officers, false representations, fraud, lia- 
bility of creditors, dig. 331; agent of, see, commer- 
cial law, dig. 547; consolidation, conflict of laws, 
foreign court, dig. 41; constitutional law, 81; con- 
tract, dig. 261; dividend, preferred stock, railroad, 
statute, municipal corporation, assessment, super- 
visors, charitable corporations, negligence, dig. 
450; evidence, dig. 285; foreign corporation, stock- 
holders, dig. 356; foreign, see constitutional law, 
dig. 498; franchise, taxation, exemption from, mu- 
nicipal corporation, lien for improvements, ap- 
portionment, constitutional law, pleading, legis- 
lature, stockholders, dig. 378; fraud on, see action, 
dig. 91; garnishment, debt due by, to employee be- 
yond State not subject to garnishment, witness, 
evidence, dig. 211; legal existence, how questioned, 
quo warranto by prosecuting attorney, dig. 403; 
master and servant, agency, dig. 65; agency, neg- 
ligence, evidence, instruction, master and servant. 
damages, death, dig. 474; assessment, benefits, in- 
structions as to damages, dig. 139; municipal, con- 
tracts, ultra vires, charter, dig. 498; municipal, see 
constitutional law, dig. 20; damage from surface 
water, dig. 547; dedication to public uses, 
R. D.2; evidence, expert testimony, ways, dam- 


ages, personal injury, dig. 163; highway, 
collision, defect, jury, mayor, police, streets, 
injuries, 307; negligence, evidence, dig. 91; 


officers, dig. 237; railroads, dig. 382; relation of 
State to, C. E. 98; sidewalk, negligence, defective 
sidewalk constructed by owner, dig. 499; town of 
Searcy v. Yarnell, case in full. 300; negligence, dig. 
286; partnership, dig. 142; pleading, dig. 166; pre- 
ferred stock, railroad, statute, dig. 522; railroad, 
dig. 94; sinking fund contract, conflicting provis- 
ions, construction of, dig. 116; statute of limita- 
tions, when operative against stockholders, dig. 
261; State regulation of railway corporations as to 
rates, leading article, by John W. Smith, 101; stock, 
transfer, lien, security, agent’s liability for, dig. 
595; stockholders, equity, execution of instru- 
ments by, officers, mortgage, foreclosure, attor- 
ney, dig. 377; ultra vires, contract ultra vires void, 
dig. 187. 

CORPORATIONS. 

Names of Corporation, leading article, by W. W. 

Thornton, 531. 

CORPUS DELICTI. 

See evidence, dig. 189. 
CORRECTION. 





See evidence, dig. 309. 


CORRESPONDENCE. 
;_homestead law, 480; inter-state garnishment, 


CORRESPONDENT, 
of bank, evidence, dig. 571. 
CORROBORATION. 
See witness, dig. 576. 
COsTs, 
oveponen. dig. os; = yo tpeeqne dig. 332; interest, 
> ; practice . 68; see u . 575. 
oo-ratt NED , dig ee usury, dig. 575. 
artition, dig; 286. 
COTTON fg hg 
agency, dig. 210; see tenants, dig. a 
COUNSEL. FEES, wines 
husband and wife, dig. 333; statements of, see negli- 
gence, dig. 427, 428; advice of, parent and child ‘fig. 


441. 
COUNTERCLAIM, 
—— dig. 382; see pleading, dig. 288; see set-off, dig. 
ag enn 
township organization, electio b> \ 
COUNTY, Pp rs ction, dig. 425 
court, see courts, dig. 117. 
COURTS, 
county courts, ge me of the peace, ‘jurisdiction, 
amount, dig. 117; functions of, see fraud, dig. 406; 
judges, disqualification, effect of, new trial, dig. 
4. 
COVENANT, 
running with the land, mortgage; lease hold, as- 
Sumpsit, use and occupation, dig. 425; breach, 
eviction, damages, landlord and tenant, rent, set- 
off, recoupment, 234; deed, warranty, estoppel, 
record, judgment, appeal, pleading, ovillenee, con- 
sideration, widow’s estate, judicial discretion, dig. 
547; assignment, dig. 234; attachment, dig. 330; see 
deed, dig. 308; warranty, damages, dig. 475; war- 
ranty, eviction, pleading, evidence, new trial, sei- 
zin, dig. 356; landlord and tenant, dig. 93. 
COVERTUKE. 
See married women, dig. 141. 
CREDIBILITY, 
See evidence, dig. 309. 
CREDITORS, 
See assignment, dig. 377, 402; benefit of, see assign- 
ment, dig. 186; bill, see fraudulent conveyance, dig. 
597; deed, dig. 357; executor, dig. 357; o poor Some 
icy, ej ene woman, dig. 381; fraud, dig. 309; liabil- 
y of incorporators to, see corporé b ° 
CRIMINALLAW, : Aenea vies 
affidavit, ambiguity, intoxicants, fraud, evidence, 
good character, larceny, 235; see aiding prisoner to 
escape, intent to liberate particular prisoner, dig. 
163; see appeal, evidence, new trial, bigamy, in- 
dictment, reputation, admission, res geste, false 
pretenses, practice, dig. 523; see appeal, evidence, 
assault, rules of court, homicide, manslaughter, 
self-defense, false pretenses, indictment, former 
acquittal, continuance, dig. 450, 451; see assault and 
battery, intent, self defense, test of, false pre- 
tenses, evidence, appeal, error, homicide, tres- 
passer, danger of life, trial, evidence, bill of excep- 
tions, dig. 356, 357; assault with intent, with dan- 
gerous weapon, pleading, place, indictment, dig. 
356, 357; see assault, witness, evidence, prosecution, 
dismissal, intoxicating liquor, sale, former acquit- 
tal, dig. 475; banks, insolvency, statutory penalty, 
murder, confession, challenge, jury, prosecuting 
attorney, record, manslaughter, appeal, discretion, 
discharge of juror, assault on officer, dig. 570; 
burglary in dwelling house, dig. 65; burglary, 
possession of stolen money, evidence, trial, rea- 
sonable doubt, dig. 139; complaint, ordinance, 
bawdy houses, municipal corporations, jurisdic- 
tion, police court, constitutional law, jury, dig. 
117; see constitutional law, dig. 234; conviction 
of murder, instruction as to official character of 
deceased, dig. 91; disqualification of sheriff, coro- 
ner, absence of defendant, dig. 547; see embezzle- 
ment, money in hand before fiduciary capacity 
began, evidence, time money was spent, jury, dig. 
188; evidence, dig. 309, 596; evidence, impeachin 
witness, new trial, juror, dig. 42; evidence, join 
indictment, separate trials, intoxicants, license, 
brandy cherries, dig. 331, 332; evidence, jury, 
oo witness, evidence, dying declarations, 
credibility, dig. 140; former conviction, Gusham 
v. State, ann. cas. 225; homicide, manslaughter, 
unlawful act, deadly weapon, carelessness, rea- 
sonable doubt, verdict, larceny, indictment, proof, 
embezzlement, dig. 140; homicide, self-defense, 
hostility of parties, depositions, indictment, gam- 
ing, option deeds, perjury, material issues, dig. 163; 
homicide, murder, indictment, evigence, dig. 499; 
homicide, trial, circumstantial evidence, suf- 
——— of evidence, conviction, exclusion of every 
other hypothesis, cumulative evidence, indict- 
ment, several counts, verdict, dig. 403; see indict- 
ment, conviction of lesser offense, plea of guilty, 
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CRIMINAL LAW—Continued. 
agreement with prosecutor, practice, continu- 
ance, sheriff, grand jury, evidence dig. 308; 
indictment, Cues, trial, evidence, secreting 
witnesses, jurors, misconduct of, new trial, nui- 
sance, cheat, dig. 548; instruction, enumerating ele- 
ments of crime, witness, accused as witness, cred- 
ibility, dig. 261; homicide, justification,self-defense, 
insanity, murder, evidence, witness, confession, 
character, threats, dying declarations, res geste, 
receiving stolen property, presumption, defend- 
ant as witness, proof of ——_ act, possession of 
stolen property, dig. 595; sdiction, crime partly 
in one county an ee in another, constitu- 
tional law, conspiracy, evidence, dig. 66; jurisdic- 
tion of crime, State v. Shaeffer, ann. cas. 254; jury, 
dig. 92; larceny, constitutional law, national banks, 
People v. Fonda, ann. cas. 441. larceny, receiving, 
etc., indictment, verdict, instructions, error, rea- 
sonable doubt, statute, subject embraced in title, 
dig. 284; larceny, Regina v. Ashwell, ann. Cas. 87; 
rescue, aiding to escape, indictment, evidence, dig. 
211; resisting unlawful arrest, self-defense, dig. 20; 
summoning jury, sheriff disqualified, defendant’s 
presence necessary, State v. Crockett and Smith, 
ann cas. 588; verdict larceny, receiving stolen 
oods, dig. 42; witness, dig. 576. 
“CRIMINAL BRIEFS,” 
by Wm. Henry Malone, review of, 504. 
ORIMINAL CASE, 
criminal practice, witness, evidence, homicide, pre- 
vious killing, dig. 235. 
CRIMINAL PRACTICE, 
dig. 163; see criminal case, dig. 235; competency of 
jurors, the legal effect of a “reasonable doubt,” 
jury as judges of law as well as of fact, duty of 
court as to “degrees” of crime, presumption in 
favor of lesser degree, R. D. 75; evidence, instruc- 
tion, sentence, dig. 308; see intoxicating liquors, 
dig. 358; preliminary examination, evidence, 
venue, continuance, confidential communications, 
dig. 571; witness, continuance, murder trial, dig. 


188. 
CRIMINAL LAW REFORM, 
C. E. 290, 481, 529. 
CRIMINALS, 
professional, remarks upon as connected with dis- 
cussion on the subject of American Bar Associa- 
tion, C. E. 1. 
CRUELTY, 
extreme, see marriage, dig. 573. 
CRUELTY TO ANIMALS, 
charitable and benevolent associations, C. E. 73. 
CRITICISING JUDGES, 
C. E. 242. 
CROSS-BILL. 
See equity, dig. 236; injunction, dig. 358. 
CROSS-EXAMINATION. 
See practice, dig. 429; witness, dig. 335. 
CROWDED DOCKETS, 


C. E. 385. 
CRUEL PUNISHMENTT, 
cruel and unusual punishment, see constitutional 
law, 234. 


CUNNINGHAM V. BUTLER, 
ann. Cas. 274. 
CURATIVE STATUTE. 
See ha og dig. 287. 
URATO 


See executors, dig. 426. 
CURTESY, 

tenant by, see enon, dig. 286. 
CURRENT EVENTS, 

1, 2, 49, 73, 97, 121, 145, 169, 193, 217, 241, 265, 289, 313, 337, 

361, 385, 409, 433, 457, 481, 505, 529, 553, 577. 

CUSTOM. 

See landlord and tenant, dig. 549. 


See waters, dig. 430. 


DAMAGES. 

See attachment, dig. 330; award of, see ways, dig. 575; 
carrier, dig. 497; carrier, dig. 570; consequential, 
see municipal corporation, dig. 44; corporation, 
dig. 163, 474, 547; covenant, dig. 234, 475; for depriv- 
ing of use of mill, mY” 356; double damage act, see 
railroad companies, dig. 166; double, see railroad, 
dig. 477; exemplary, wife’s tort, husband’s liability, 
dig. 308; eminent domain, interest, dig. 284; evi- 
dence, dig. 66; excessive damages, see carriers, 
dig. 594; excessive damages, malicious prosecu- 
tion, dig. 332; when fixed, excessive, measure of, 
see railroad, dig. 574; false imprisonment, dig. 327; 
caused by felony, C. E. 193; general and special, 
see nuisance, dig. 598; injunction, dig. 548; instruc- 
tions as tg, see corporations, dig. 139; liquidated 
damages, penalty, contract, breach of, dig. 596; 
malicious prosecution, dig. 285; master and ser- 
vant, dig. 381,453; measure of, see eminent domain, 
dig. 404; measure of, see evidence, dig. 572; meas- 
ure of, rule as to stock, railway company, dig. 211; 





DAMAGES—Continued, 
measure of, see trespass, dig. 359; punitive, see 
negligence, dig. 44; negligence, dig. 213, 453; nui- 
sance, dig. 574; railroads, dig. 382; rats, R. D. 218; 
replevin, dig. 550; sale, dig. 166, 599; set-off, dig. 69; 
trespass, dig. 214; trover, dig. 455; water, dig. 503; 
a g. 430. 
DAMNUM ABSQUE INJURIA. 
See ways, dig. 430. 
DANGER, 
false apprehensions of, see negligence, dig. 453; 
peculiar, see master and servant, roy 573. 
DAVIS, DAVID, 
wee of his death, C. E. 49. 


Fraction of, see set-off, dig. 575. 
DEADLY WEAPON. 
See criminal law, dig. 140. 
DEATH. 
See corporation, dig. 474; divorce after, C. E, 265; see 
—— dig. 263; without issue, see will, dig. 
‘ 


DEBT, 
due by executor, see executor, dig. 379; see limita- 
tions, dig. 427; see mortgage, dig. 285; redemption 
of, see pledge, dig. 286. 
DEBTOR, 
absconding, see statute of limitations, dig. 190. 
DECEDENT, 
estate of, claims against, see interest, dig. 333; see 
trade-mark, dig. 503; see witness, dig. 142. 
DECEIT. 
See action, dig. 91; see intention, R. D. 362. 
DECLARATIONS, 
of servant, see master and servant, dig. 381; imper- 
fect, of testator, see will, dig. 527; of wife, see mar- 
ried woman, dig. 380. 
DECREE. 
See equity, dig. 426; see legacy, dig. 549; see vendor 
and vendee, dig, 599. 
DEDICATION, 
to public uses, at common law and by statute, ac- 
ceptance of dedication, effect of subsequently cre- 
ated municipality, R. D. 2; to public uses, see 
officer, dig. 287; see ways. dig. 238, 430. 
DEED, 
absolute in form, see mortgage, dig. 44, 190, 
1; acknowledgment, certificate, condition, 
forfeiture, action, parties, description, estoppel, 
ejectment, boundary, dig. 451; acknowledgment, 
tenants in common, joint tenants, partition, 
ejectment, delivery, amendment, dig. 261; 
adverse possession, dig. 91; agency, dig. 474; apt 
words, bond for deed, limitations, partition, ad- 
verse possession, recording, husband and wife, 
homestead, dig. 523; benefit of creditors, fraud, 
attorney, waiver, mortgage, foreclosure, registra- 
tion, quit claim, construction, dig. 357; boundness, 
construction, warranty, limitations, breach, satis- 
faction, assignment, mortgage, eviction, outstand- 
ing title, proof, trust deed, escrow, will, election by 
widow, partition, co-tenancy, dig. 403, 404: condi- 
tion subsequent, restriction, quit claim, reversion, 
merger, interest — construction, intent, 
effect of deed, what land passes, record, dig. 333; 
construction, dig. 42; construction, condition, lim- 
itations, equitable lien, jurisdiction, dig. 499; con- 
tract, rule, construction, dig. 91; covenant, condi- 


tion, dig. 308, 547; delivery of deeds, dig. 8; ag hy . 


intention of grantor, dig. 211; description, fixe 
monuments, dig. 571; description, mortgage, dig. 
235; easement, mistake, marriage, consideration, 
dig. 426; exception and reservation in, property, 
conveyed by inference, dig. 378; execution of, de- 
livery, destruction, informal conveyance, equita- 
ble title, limitations, adverse possession, verbal 
sale, dig. 117; execution of in foreign State, judg- 
ment, dig. 598; ejectment, dig. 235; joint tenants 
and tenants in common, dig. 92; judgment, dig. 
525; mortgage, dig. 333; by married woman, hus- 
band and wife, dig. 880; mortgage, partnership, 
dig. 190; notice, record, mortgage, dig. 20; pre- 
—. statute of limitations, dig. 66; recitation, 
raudulent conveyances, dig. 141; reforming, see 
equity, dig. 404; release, construction, dig. 384; 
settlement, dig. 557; of trust, lien, dig. 21; of trust, 
usury, dig. ; unrecorded, see land law, dig. 165; 
vendor and vendee, dig. 69; water, dig. 503; will, 
dig. 142. 
DEERING, JAMES H. 
author of ‘‘The Law of Negligence.” 192. 
DE FACTO. 
See jurisdiction, dig. 263; jury, de facto grand jury, 
see jury, dig. 92. 
DEFAULT. 
See burden of proof, R. D. 314; past, see guardian 
and ward, dig. 333. 
DEFECT, 
of age see corporation, dig. 307; notice of, see sale, 
g. 334. 
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DEFECTIVE PREMISES. 
See landlord and tenant, dig. 406. 
DEFENSES. % 
See conflict of laws, dig. 594; to crime, vol. V., by 
John D. Lawson, review of, 4 
“DEGREES” OF CRIME. 
See criminal practice, R. D. 75. 
DELAY. 
See pen, R. D. 195; sale, dig. 551. 
DELIV. 
ae see mortgage, dig. 406; deed, dig. 117, 
211, 261; of deeds, leading article, by James P. Oli- 
ver, 8; ‘see fraud, dig. 427; gift, dig. 118; of invest- 
ment, see guarantee, dig. ‘164; of note, see Sunday, 
dig. 429; in parts, see sale, dig. 551; sale, dig. 211; 
eer ‘and vendee, dig. 69. 
DEMA 
See. a dig. 285; mortgage, 
nership, dig. 550. 
DEMURRER. ; 
See marriage, dig. 573; tenancy, dig. 477; trial, dig. 


dig. 310, 549; part- 


238. 
DENIAL, E 
veneral denial, see pleading, dig. 429. 
DEPOSITIONS. 
See criminal law, dig. 499; evidence, 


, 335. 
DESCERT 4 AND DISTRIBUTION. 

See executors, dig. 66; guardian, probate court, sale, 
ee, ~" dig. 404; ory, dig. 21; settlement, 
dig. 551; will, 382; will by minor, guardian’ 8 sale, 

i 


dig. 
DESCRIPTION. 

See deed, dig, 235, 451, 571; joint tenants and tenants 
in common, dig. 92; mortgage, dig. 428; of notes, 
see mortgage, dig. 212; of land damaged, see 
waters, dig. 4 430. 

DESMOND, H. G 

author of on Plea for Strict Construction,” 483. 
DESTRUCTION, 

of deed, see deed, dig. 117. 
DEVISE 

See lien, dig. 44; will, dig. 287, 312, 527. 
DEVISEE. 

See will, dig. 382. 
DEWEY, T. H NRY, 

author of “Treatise on Contr acts,’’ 143. 
DILIGENCE. 

See evidence, dig. 261; 

lector, dig. 22. 
DISABILITY. 
See infancy, dig. 165; limitations, dig 93. 
DISCHARGE. 
See executors, dig. 236; of bond, see bond, dig. 403; 
of juror, see stained law, dig. 570. 
DISCHARGED SERVANT. 
See master and servant, dig. 310. 
DISCRETION, : 

of commissioners, see injunction, dig. 405; judicial, 
see constitutional law, 10; contempt, dig. 187; o 
trial court, see common law, dig. 570. 

DISCREDITING. 
See witness, dig. 552. 
DISSOLUTION, 
of injunction, see fraudulent conveyance, dig. 572; 
Ripurion”’ dig. 21, 263, 454, 550, 574. 

DISTRIBUTION 

" a on mistaken construction of will, leading 

cle, 582; will, dig. 382, 551 

DISTRIBUTIVE, SHARE. 

See dower, dig. 548. 
DIVERSION. 

See water, dig. 503. 
DIVIDEND. 

See otathen “ate ab dig. 546; on preferred stock, see cor- 


DIVISIBLE S CONTRACT. 
See contract, dig. 162, 547. 
DIVORCE, 
after death, C. E. 265; law, again, C. E. 98; contempt, 
dig. 187; ‘domicile, jurisdiction, dig, 42; fraud in 
procuring divorce, review, dig. 140; husband and 
wife, dig. 118, 262, 333, 524; pleading, “without 
prejudice,” record, amendment, dig. 235; law, the 
ueen’s proctor, Sir Charles Dilke, C. E. 50; mar- 
riage, R. D., dig. 578, 578. 
DOCKETS. 
See crowded dockets, C. E. 385; evidence, dig. 452. 
DOMESTIC ANIMALS, 
injuries by, R. D. 243. 
DOMICILE. 
See divorce, dig. 42. 
DONNER, A. G., 
author of leading article on “Carriage of Freight,” 


dig. 571; will, 


new trial, dig. 118; tax col- 


DONOVAN, G. W., 
author of “I will, ”” ©, E. 122; communication from, 
on “The Best Lawyer, "0. E. 25; author of “Tact in 
Court,” R. P 360. 





DOUBT 
reasonable, see criminal law and practice, 66, 75,1139, 
“ 


DOWE 

a of, distributive share, creditor’s peti- 
tion to set aside, dig. 548; attorney, dig. 425; at 
common law and by statute, estoppel, wife 
joined in —— movgage, right restored, dig. 
23; fraud, dig. 189; mortgage, dig. 310; vendor, 
dig. 478 ; rents ,~ profits, alienation of dower in- 
terest, equit 


DRAM-SHOP LIC NS 
Validity on Quo Wortenm, leading article by Gideon 
D. Bantz, 


DRAINAGE, 

See equity, dig. 210, 379. 
-—- * to 1, signi titi dig. 596. 

notice, estoppel, 8 ng petition, dig. 
te CITY - 

n pleading, see criminal law, dig. 548. 

DY ind DECLARATIONS. 

See ny ee dig. 595; evidence, dig. 596; execu- 


tor, ig. 
eo ay 
ee agency, dig. 161. 
EASEM ENT, 
alley, purchaser, rentai value, private alley, desig- 
nation by common owner, dig. 357; see deed, dig. 
426; equity, dig. 379; sewer, deed, tenants in com- 
mon, estoppel, contract waiver, dig. 499; water, 
seqeean, prescription, unity of title, R. D. 482, 


EFFECT OF DEED. 


EJECTMENT. 
aoe action, — 497; adverse possession, jud ent, 
dig. 118; deed, consideration, mortgage, evidence, 


abatement, lis pendens, dig. 235; deed, dig. 261, 451; 
evidence in, pleading, waiver, dig. 42; landlord 
-— tenant, dig. 141; pleading, evidence, equity, 
fab; will, dig. 9. n stranger, dig. 596; practice, dig. 
3 wi 
ELECTION wl 
See vendor and vendee, dig. 311; by widow, see trust 
deed, dig. 404; will, dig. 215. 
“ELEMENTS 
lon wee and of the law,” review of, 95. 
ELLI 


author of colets on “Official Bonds,” etc., 124. 
EMBEZZLEMENT. 
See banks, dig. 187; criminal law, dig. msi waiver of 
tort, set- ‘off, leading, findings, dig. 188. 
EMINENT DOMA: N, 
constitutional law, remedy, action, R. D. 458; =. 
tributory negligence, dig. 284; corporation 
road, future use, reasonable time, In re Acne 
Island, etc. Co., ann. cas. 542; damages, 284; meas- 
ure of “damages, railroads, lessor and lessee ; ma- 
chinery, cost of removal, dig. 404; railway, statute, 
nuisance, dig. 499; see railroad, dig. 574; trespass, 
jury of view, w aiver, former recovery, dig. 378 ; see 
Wad and water- -courses, dig. 22; ways, dig. 163 
EMPLOY 
Liability of Employer to Employee Injured by 
Ne Rasece of Fellow Employee,” leading article, 


by k H. Clark, 316. 
ENTIRE CONTR ACT 
See contract, dig. ‘570. 


me jot ining 1 di 
on adjoinin ands, see trespass, 214. 
ENTRY— RIT OF . ” 
See mis age ti 310; land, law, dig. 165. 
EQUITY, gage, dig. s- 
action to quiet title, infants, partion, jurisdiction, 
bill quia timet, cloud on title, 451; 1 in, see 
witness, dig. 431; bill to quiet ‘ tle, fraud, sale by 


guardian, ig. 141; bill of review, practice, open - 
decree, orphans’ court, trustees’ accounts, dig. 
857; see charity, dig. 330; cloud on title, assess- 
ment, dig. 571; uris iction, dig. 188; see corpora- 
tion, dig. 377; ejectment, dig. 596 ; equitable remedy, 
see assignment, dig. 546; equitable effect of bond 
for deed, see vendor, dig. 575; fraud, rescis- 
sion in part, contract, consi eration, account, mort- 
rage, surety, limitations, presumption of payment, 
ien, laches, dig. 524; fraudulent representation, 
estoppel, agent, Booth v. Smith, case in full, 232; 
homestead, dig. 380; anes remedy cannot be 
invoked as to proceedings void ab initio, dig. 20; 
see a ary dig. 358; intoxicating liquors, dig. 
426; judgment, execution sale, bill quia timet, spe- 
cific performanoe, dig. “~ udgment, dig. 525; ju- 
dici sale, injunction, sdiction, decree, 
426 ; jurisdiction, rule of Par dignitatem de mini: 
Allen v. Demorest, ann. cas, 111; lien, dig. 44; mar- 
ried woman, dig. 66; accident, mistake reforming 
deep, trust, cloud on title, sheriff, fraud, undue in- 
fluence, rescission, jurisdiction. chattel mortgage, 
agency, partnership, er presumption, ease- 
ment, drainage, dig. ; mistake, reformation 
of instrument, Soortachane proof, Bond v. 
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EQUITY—Continued. 
Dorsey, ann. cas. 206; see mortgage, dig. 212; new 
trial, dig. 118; parties, joinder, mortgage, fore- 
closure, trust deed, statute of frauds, reservation, 
moses multifuriousness, ~ 308 ; hncagyeaeeey 
ig. 237, 359; pleading, cross-bill, drainage, specific 
performance, parol contract, part performance, 
execution, sale, title, statute of frauds, practice, 
dig. 236; of redemption, see equitable action, dig. 
; reforming deed, specific performance, inad- 
equacy of price, fraud, dig. 404; sale by order of 
court, confirmation, dig. 596; setting aside deed for 
fraud, defect of title, dig. 475; see tenancy, dig. 
455,477; trust, dig. 94; usury, dig. 478; vendor and 
vendee, + 69; will, dig. 287. 
EQUITABLE ACTION, 
to redeem, tender, laches, limitation, equity of re- 
demption, purchaser, dig. 596. 
EQUITABLE INTEREST, 
sale of, see vendor and vendee, dig. 430. 
EQUITABLE POINT. 
See practice, dig. 429. 
EQUI PRACTICE, 
for what injunction will lie, dig. 91; when injunction 
will not lie against unlawful detainer suit, dig. 189; 
arties, dig. 66. 
EQUITABLE TITLE, 
of claimant, see attachment, dig. 402; in stranger, 
see ejectment, dig. 596. 
ERRORS. 
See advocacy, 223; criminal law, 284, 425; witness, 


. 142, 
ERROR--WRIT OF. 
See — dig. 477. 
ESCAPE. 


See habeas corpus, R. D. 291. 
ESCROW. 
See guaranty, dig. 164; trust deed, dig. 404. 
—_ ION. i —— 
ee CO ration, . S31. 
ESTATE, _ id 
fee tail, special, life estate, remainder, dig. 20; es- 
tates less than of inheritance, see will, dig. 167. 
ESTOPPEL, 
appellate court, jurisdiction, answer, dig. 571; see 
burden of proof, R. D. 314; see commercial law, 
dig. 498; contract, dig. 116; covenant, dig. 547; deed, 
dig. 451; dower, dig. 523; drains, = 596; ease- 
ment, dig. 499; evidence, dig. 309, 426; executors, 
dig. 236, 357; fraud, dig. 309; hignways, dig. 427; hus- 
band and wife, dig. 21; infant, dig. 380; judgment, 
second appeal, wrong decision, dig. 189; land, dig. 
501; law of, by Henry M. Herman, review of, 47; see 
limitations, dig. 406; mortgage, dig. 428; partition, 
dig. 21, 237; partnership, dig. 550; pleading, dig. 91; 
res judicata, judgment, mortgage, lis pendens, dig. 
43; sale, dig. 503; statements to third party, subse- 
uent employment, dig. 548; will, dig. 142; wages, 


ig. 69. 
EVASION, 
of usury laws, see usury, dig. 575. 
EVICTION. 
See covenant, dig. 356; deed, dig. 403. 


EVIDENCE.} 

See account, dig. 402; account books, trial, objec- 
tions, how made, dig. 212; admissions, judgments, 
laches, res geste, dig. 48; admissions, witness, ex- 
ort. dig. 332; admissions, dig. 524; see agency, dig. 

, 474; assignment, dig. 569; attachment, dig. 402; 
bill to quiet title, R. D. 171; bill of sale absolute or 
conditional, estoppel, lex loci, dig. 426; boundary, 
dig. 450; carriers, dig. 569, 570,594; circumstantial, 
cumulative, see criminal law, dig. 403; commercial 
law, dig. 139, 162; common carrier, dig: 139; compe- 
tency of, see guardian and ward, dig. 333; con- 
fession, corpus delicti, finding stolen property, dig. 
189; corporation, dig. 91, 163, 211, 474; contract, dig. 
339, 403, 570; credibility of testimony submitted to 
jury, dig. 92; criminal law, dig. 42, 66, 139, 140, 163, 188, 

, 331, 3382, 450, 475, 499, 548 571, 595; criminal case, 
dig. 235; criminal practice, dig. 308;- covenant, dig. 
234, 356, 547; of debt, see mortgage, dig. 286; depo- 
sition, witness, refreshing memory, trial, question 
of fact, banks, collection of drafts, correspondent, 
dig. 571; dying declarations, homicide, appeal, 
trial, criminal law, calling witness after closing, 
new trial, newly-discovered evidence, dig. 596; see 
ejectment, dig. 42, , 596; executor, dig. 66, 357; 
fraud, dig. 309, 405, 475;; fraudulent conveyances, 
dig. 141; former reputation admissible, written 
contract, pores modification, consideration, in- 
struction, dig. 262; before grand jury, see criminal 
law, dig. 308; see guaranty, dig. 164; handwriting, 
signature, witness, interest, Fadicial record, in- 
solvency, discharge, docket entries, transactions 
with third persons,dig. 452; see highways, dig. 426; 
husband and wife, dig. 262; insurance, dig. 358, 476, 
500, 597; instructions, negligence, diligence, dig. 
21; intoxicating liquors, handwriting, |witness, 

weight of evidence, railroad accident, trial, judge, 





EVIDENCE—Continued. 
comments of, instructions, United States courts, 
misleading jury, annuity tables, damages, meas- 
ure of, dig. 572; see joint tenants and tenants in 
common, dig. 43, 92; judgment, dig. 590; landlord 
and tenant, dig. 93, 501; limitations, dig. 429; man- 
damus, dig. 67; married woman, dig. 380; master 
and servant, dig. 310, 381, 453; mortgage, dig. 428, 
476, 501; of negligence, see carriers, dig. 234; negli- 
gence, dig. 93, 311, 333, 382, 428, 502, 525; newly-dis- 
covered, see practice, dig. 382; nuisance, dig. 598; 
opinion, witness, master and servant, dig. 236; 
oral testimony, see sale, 292, parol, ambiguity in 
building contract, dig. 379; parol evidence, dam- 
ages, measure of, dig. 66; parol to vary written 
contract, see insurance, dig. 284, 405; pargl, see quo 
- warranto, dig. 477;; partnership, dig. 119, 454, 3 
574; one party to transaction dead, testimony of 
circumstances, dig. 20; payment, dig. 286; plead- 
ing, se ay possession, agency, weight of, sale, 
costs, dig. 475; practice, dig. 45, 454; preponderance 
of proof, see insurance, dig. 572; proof, set-off, dig. 
575; railroad companies, dig. 477, 598; record, cor- 
rection, parol evidence, dig. 309; replevin, > 550; 
sale, dig. 311, 454; settlement, dig. 551; sheriff, dig. 
214, 599; of title, see trespass, dig. 478; trial, dig. 
288 ; trover, dig. 407, 478; trust, dig. 382; warehouse- 
man, dig. 359; waters, dig: 69, 478; ways, dig. 527; 
weight of, record, parol, dig. 357; will, dig. 46, 167, 
214, 215, 238, 334,335, 527; witness, expert witness ; pre- 
liminary cross-examination, municipal corpora- 
tions, sewers, notice, see witness, dig. 142, 164, 576; 
writing, parol, conflict of laws, conditional sale, 
lex loci contractus, estoppel, indictment, trial, crim- 
inal law, reasonable doubt, {circumstantial, in- 
structions, credibility,Jadmission, dig. 309; written 
not variable by parol, corporations, transfer of 
stock, dig. 285. 
EXAMINATION, 
ont: see criminal law, dig. 571. 
EXCEPTIONS, 
bill of, see criminal law, dig. 425; in deed, see deed, 
dig. 378; sale dig. 429; 
EXCEPTIONS, 
withdrawal of, see practice, 359. 
EXECUTION, 
of instruments, see corporation, dig. 377; of deed, 
dig. 117; equity, dig. 236; see homestead, gift, lia- 
bility to indebtedness prior to acquisition, petition 
to set apart homestead, pleading, dig. 404; judg- 
ment, dig. 598; motion to guard where made, see 
practice, dig. 45; see land law, dig. 165; see levy, 
return, amendment, appraisal, notes and bonds, 
dig. 452, 524; partition, dig. 237; trial; dig. 238; trust, 
dig. 287; sheriff, 599; of will, see will, dig. 334, 335; 
sale, see bill to quiet title, R. D., 171; equity, dig. 
164; see waiver, notice, statute, dig. 262; of wife’s 
land, see injunction, dig. 333. 
EXECUTOR, 
action against, heirs and distributees, surcharge and 
falsification, limitation, fraudulent conveyance, 
pestes. purchaser, insolvent estate, dig. 597; see 
ond, jurisdiction, parties, dig. 499; see bonds, un- 
known heirs, descent and distribution, posthu- 
mous aeirs, evidence, dig. 66; costs, dig. 332; see 
curators, injunction, trespass, multiplicity of suits, 
dig, 379; see debt due estate by executor, judgment, 
heirs, resignation, presumption, dig. 379; see dis- 
charge, notice, estoppel, account, dig. 236; guar- 
anty, dig. 164; legal representatives, see insurance, 
dig. 405; see mortgage, foreclosure, bonds, widow, 
demand, dig. 285; trust, dig. 455; usury, dig. 334; 
will, dig. 184; see will, probate, evidence, dyin 
declarations, creditors, estoppel, dig. 357; liability 
of, see will, 184. 
EXECUTORY CONTRACT. 
See sale, Gig. 238, 316, 502. 
EXEMPLARY DAMAGES. 
See damages, dig. 308. 
EXEMPTION. ‘ 
finding of fact, equitable relief, dig. 117; see husband 
and wife, dig. 310; from taxation, see corporation, 
dig. 378; taxation, R. D., 190, 435; trial, dig. 238; 


= 286. 
EXHIBIT. 

See pleading, dig. 286. 
EXPERT. 


See corporation, dig. 163; evidence, dig. 164, 382; see 
master and servant, dig. 381; waters, 408. 
EXPRESS COMPANY. 
See carrier, dig. 211. 
EXPRESS TRUST. 
See trust, dig. 382. 
EXTRADITION, 

“Treaties of Extradition” leading article, 247; see 
habeas corpus, fugitive from justice, requisition, 
information, certificate of governor, signature of 
prosecuting attorney, fraud, sheriff, dig. 404. 

EXTENSION, 
of time, see contract, dig. 260. 
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FABLE, 
nen fable, C. E., 339. 


alles of, see evidence, dig. 571. 


he administration of the law, C. E., 49. 
FAL SE CHARGES. 
See marriage, dig. 573. 
FALSE IMPRISON ENT, 
contempt, jurisdiction, dig. 524; practice, dig. 454; 
see damages, mistake, arrest, dig. 357. 
FALSE REPRESENTATIONS. 
See cor ee iis. 331; sales, dig. 526. 
FALSE PRETEN 
See criminal oe dig. 425; criminal law, dig. 451, 523. 
FAULKNEB V. HYMAN, 
case in full, 61. 
FEDER - COURT. 
See removal of souge, dig. 237. 
FEDERAL ag eter 
vols. XIV, XV, review of, 168,]264. 
FEDERAL JURISDICTION. 
See jurisdiction, dig. 263. 
FEES AND PRACTICE 
by J. W. Donovan, ©. E. 338 
FEE TRIAL. 
special, see —, dig. 20. 
FELLOW SER 
See master bm} servant, dig. 190, 381. 
FELONY, 
compounding, see ng ie 187; compounding, 
see promissory note, dig. 6 
FELONY, 
da amages caused by, C. E. 193. 
FENCES, 
railroad, dig. 166, 477; see taxation, dig. 22; trespass, 
common of pasture, dig. 189; water, dig. 503; see ab- 
solute and qualified property, R. D. 170. 
FINAL DECREE. 
See practice, dig. 477. 
FINDING STOLEN PROP ERTY. 
See evidence, dig. 189. 
FINDINGS, 
Cnet, dig. 477; see practice, dig. 429; ways, 


FINE. 
See habeas corpus, dig. 189. 
FIRES. 
See railroad, dig. 311. 
FIRE INSURANCE, 
application, agent, proof, fraud, inventory, dig. 118; 
see contract, dig. 474; insurance, dig. 189, 262, 333, 


476, 500, 525. 
FIRING GUNS, 

near highway, see negligence, dig. 213. 
“FIRST CASES,’ 


FIXTURES, 
landlord and tenant, machinery, when a fixture, ex- 
ecution, conversion, demand. 141; mortgagor and 
mortga 4 vendor and vendee, dig 43. 
FORECLOSU 
See ra te dig. 356; corporation, dig. 377; deed, 
dig. 357; see equity, ‘dig. 308; executor, dig. 285; 
ie, bol bas dig. 428; mortgage, dig. 165, 310, 381, 406, 
1, 549: pleading, dig. 429; ’ple dge, dig. 453, 502: 
t, di 7; vendor and vendee, dig. 140. 
FOREIGN co iRT. 
See corporation, 4 41. 
ee JDGME 
o etgment, ‘Aig. ven. 


FOREION § 

See usury, dig. 575. 
FORFEITU E, 

deed, dig. 357, 451; insurance, dig. 500. 
FORGERY. 


riminal law, dig. 20. 
FORGED NOTES. 
See mortgage, dig. 428. 
FORMALITIES, 
essential to a marriage, see marriage, 221. 
FRANCHISE, 
tenes dig. 378; railroad, dig. 94; taxation, dig. 


FRAUD. 

See action, dig. 91; assignment, dig. 330, 402, 546, 569; 
sale, consideration, evidence, dig. 475; contract, 
dig. ™ 379, 403; corporations, dig. 331; criminal 
law > 235 ; deed, dig. 357; divorce, dig. 140; 
panes Ry dig. 141, 379, 404, 475, 524; evidence, court, 
jury, sheriff, sale, fraudulent conveyance, general 
assignee, missapplication of trust funds, trustees’ 
commissions, taxes, dig. 405; of sheriff, extradition, 
dig. 404; fire insurance, dig. 118; insurance, , dig, 4 
intention, R. D. 362; judgment, dig. 476; misrep- 
resentation, warranty, patent defects, dig. 92; 
mistake, dig. 28; mortgage, homestead, wife’s 
separate estate, dower, dig. 189; sale, intent, evi- 
dence, creditor, statute of frauds, guaranty part 
performance, estoppel, 309; sales, dig. 503, 526; salé 





FRAUD—Continued. 
of land, misrepresentation, statute of ery con- 
tract, dig. 379; sheriff, dig. 264; trust, dig. 455; ware- 
houseman representing puilding as fire proof, dig. 


118. 
FRAUDULENT CONVEYANCE, 
action to set aside, pleading, injunction, dissolution, 
receiver, innocent grantor, immaterial whether 
grantor is indebted, purchaser with notice, dig. 
572; assignment, dig. "260; executors, dig. 597; frau 
dig. 236, 405; husband and wife, part payment by 
husband, dig. 548; mortgage, dig. 263 ; a -nuptial 
settlement, evidence, husband and w consider- 
ation, rec ital in deed, dig. 141; fondling, charge to 
jury, reasonable hypothesis, dig. 236 ; — 
partners, trlal, submission of. issues, ‘di ; pre- 
sumption of fraud, creditors’ bill, dig. Sirs fraud, 
dig. 164, 285; statute of frauds, dig. 285; value, 
boundary, dig. 164; to secure wite’s signature 
to deed, dig. 500; statute of frauds, see equit 
dig. 236 ; guaranty, consideration, leasehol 
dig. 262; memorandum, dig. 212; pleading, dig. 
476; pleading, specific performance, witness 
“interested witness,” dig. 597; verbal agreement to 
sell horses, delivery, dig. 427; trust, dig. 455. 
FUGITIVE, 
from justice, see extradition, dig. 404. 
FUTURE DELIVERY. 
See contract, dig. 356. 
GAMING. 
See criminal law. dig. 163. 
GARNI SHMENT, 
who liable, money held for third party, claimant not 
appearing, discharge of trusts, » dig. 380; see corpo- 
ration, dig’ 211; inter-state garnish ment, dig. 357. 
GENERAL ASSIGNMENT. 
See assignment, dig. 260. 
FT, 


of corporate stock, agreement against public policy, 
dig. 358 ; description of, see will, dig. 527; homestead 
acquired by, liability of, see execution, dig. 404; to 
heirs, see will, dig. 382; inter vivos, revocation, in- 
tention, dig. 380; legacy, remoteness, dig. 285; of 
shares, see will. dig, 575; substitutional gift, see 
will, dig. 479; to wife, policy of life insurance, de- 
livery, volunteer, dig. 1 
GOOD FAITH, 
See ae and client, agent, dig. 130, 139, 356. 
GOOD WI 
See | Sa dig. 453; see trade-mark, dig. 503. 
GOVERNOR, 
certific ate of, see extradition, dig. 404. 
GUARANTY 
see assignment, dig. 234; commercial law, protest, 
collateral security, dig. 285; condition, escrow, 
evidence, delivery of instrument, executors, dig. 
164; see fraud, dig. 262, 399; limitations, dig. 406. 
GUARDIAN AND W ARD, 
account of guardian, ‘expenditure without order of 
court, repairs, ———- ratification, dig. > 
bond of, see suretyship, dig. 334; see descent, dig. 
140, 404; sale by, see equity. dig. 1a; infancy, dig. 
165; investme nt, worthless securities, dig. 452; juris- 
diction, lunatic, evidence, competency of, compen- 
sation of guardian, settlements (annual) bond, 
surety, past defaults, dig. 333; liability on bond, 
dig. 21; see parent and child, dig. 141; probate 
court, sale, bond, constitutional law, dig. ius. 
GUARDIAN. 
a, see trust, 478. 
GRAD 
of a see negligence, dig. 286. 
GRAND JURY. 
See criminal law, dig. 308. 
GRAV EL ROAD, 
legalizing, see wee 8, dig. 287. 
GRISHAM v. STATE 
See criminal ale ‘ann. cas. 225. 
HABEAS CORPU 
contempt, Avtotd imprisonment for non-payment, 
order not reviewable on habeas corpus, dig. 189; see 
constitutional law, ann. cas. 10; escape, term of 
imprisonment, R. D. 291; see extradition, dig. 404. 
HADDOCK, FRANK C 
author of note on Langan vy. City of Atchison, 108; 
author of note on Scholle v. Scholle, 179; author of 
note on Western, etc. Co. v. Towle, 373. 
HANDWRITING. 
See evidence, dig. 452, 572. 
HASTINGS v. WEBBER 
case in full, 282. 


HAWLEY ie 
author of note on Rochester v. Levering. ann, cas. 
130, 136; author of note to People v. Fonda, $ 
author of note to United States, etc. Co. v. Raw- 
son, 541. 
HEALTH. 
Putting dead animals into stream, dig. 452. 
HEIRS, 


and distributees, see executor, dig. 597; liability of, 
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HEIRS—Continued. 
see executors, dig. 379; unknown or posthumous, 
see —, dig. 66; see will, dig. 287. 
HERMAN, 
author at lew of estoppel reviewed, 47. 
HEXAMER Vv WEBB, 
ann. cas. 249. 
HIGHWA 
See boundary, dig, 450; commissioners of, see injunc- 
tion, dig. 405 ; corporation, dig. 307; negligence, dig. 
44; pent roads, presumpjion, agency, estoppel, 
evidence, udicial notice, dig. 427. 
are bs REPUBLICAN, ETC. Co., 


as. 63. 
HOCKETT Tv. STATE, 
. cas, 34. 
HOMICIDE. 
See criminal AN dig. 163, 235, 403, 451, 499, 595; evi- 


abandonment, dig. 48, 309; see criminal law, dig. 451, 
499; deed, dig. 523; execution, dig. 404; frau , dig. 
189; ; husband and wife, dig. 310; mortgage by 
married woman, equity, jurisdiction, dig. 380. 

HOPKINS, M. W., 

author of article on “Withdrawal of Plea of Guilty,” 
77; of _ article on “Substitution of Mort- 
ages, 

Hous Ot OF LORDS, 


E. 409. 
HUSBAND AND WIFE, 

abandonment, community, action, intervention, 
homestead, exemption, dig. 310; common law 
status of, separate property of wife, dig. 66; see 
damages, dig. 308; deed by married woman, con- 
sideration, dig. 380; deed, dig. 523; divorce, plead- 
, dig. lis; divorce alimony , dig. 524; divorce, 
limony, counsel fees, jurisdiction, dig. 333; fraud- 
alent conveyances, dig. 141, 548; gift to wife ‘of sep- 
arate earnings, dig. 475; see insurance, dig. 333; 
negligen¢e, dig. 93; res adjudicata, evidence, di- 
vorce, lien, _o- ment, dig. 262; separate estate, 
action, affidavit, book account, ‘dig. ; separate 
estate, dig. 43; see tenancy, dig. 477; trial,dig. 238; 
wife’s property, see settlement, dig. 51; warranty, 

estoppel, dig. 21. 


SBAN 
ability o of for his wife’s torts, R. D. 364. 
HYPOTH 

every other, exclusion of, see criminal law, dig. 


403. 
“oe 
moe e, ~~ 428. 
IGNORANTIA URI 
See commercial — R. D. 219. 
IMMATERIAL ISSUES 
See et _ dig. 163. 
SS 
See witness, a 383. 
IMPLICATION, 


iby, see statute, dig. 599. 
IMPORTUN TY. 
See will, dig. 166. 
IMPRISONMENT. 
“— habeas corpus, dig. 189; term of, see habeas corpus, 
R. D. 2 
IMPROVEMENTS. 


See partition, dig. 286. 
INCORPORATION. 
See BitaNCx. dig. 574. 
INCUM CE. 
age, dig. 501. 


See 
INNOCENT. ARTIES. 
See fraudulent conveyance, dig. 572. 
ISLANDS. 
See waters, dig. 526. 
ISSUE, 
immaterial issue, see ways, dig. 429; see practice, 


dig. 
INDIANA TERRITORY, 
ws of, review of, 288. 
INDICTME NT. 
See yey law, dig. 234; criminal law, dig. 
20, 140, 163, 308, 356, 357, 403, 451, 499 , 523, 558 ; evidence, 
dig. a0 9; joint, see criminal law, dig. 331, 332; stat- 
Sunday, dig. 238. 
INDIVIDUAL MEMBERS, 
action against, see corporation, dig. 331. 


eS 
pesstonery note, dig. 119. 
INDORS EMENT. 
See commercial law, dig. 139, 162. 
INFANCY, 


guardian and ward, disability, aoeey relief from, 
dig. 165; see carrier, ete., D. 123; descent and 
distribution, dig. 140. 
INFANT, 
action, ne sold to partnership, plea of infancy, 
estoppel, dig. 380; see descent, dig. 404; judgment, 
dig. 598; service of process on, see equity, dig. 451; 





INFANT—Continuedj ; 
lien dig. 44; parent and child, dig. 67; partition, dig. 


68. 
INFERENCE, 
property convey ed by, see deed, dig. 378. 
me JE, 
ndue, see will, dig. 527; equity, dig. 379. 
INFORM ATION. 
See a dig. 404; quo warranto, R. D. 363. 
INJUNCTIO 

action at om cross-bill, bay ene pleading, answer, 

striking out, dig. 358; see boundary, dig. 450; con- 
stitutional law, 81; damages, contempt, innocent 
stockholders, dig. 548; to restrain a creditor from 
proceeding in a foreign jurisdiction, leading ar- 
ticle, 268; see executors, dig. 426; equity, dig. 20,91, 
189, 333, 426; execution sale of wife’s land, trespass, 
remedy at law, dig. 91, 189, 333; see fraudulent con- 
veyance, dig. 572; partnership, dig. 359; taxation, 
dig. 214; threatened trespass, threatened nuis- 
ance, dig. 524; trespass, lis pendens, specific per- 
formance, dig. 500; trespass threatened, ways, 
highway, commissioners, discretion, dig. 405; see 
— ways, dig. 287. 
INJURIE 

to ~~ leading article on, by Albert N. Krupp, 
33; see corporations, dig. 307. 

INJ URY, 

irreparable, see boundary, dig. 450; to servant, see 

master and servant, dig. 31 0. 
INNKEEPER, 
lien for board, property of third person received as 
oes of "guest, dig. 92. 
INSA 
See ae law, dig. 595; will, dig. 334, 335. 
INSOLVENCY LAWS. 

See assignment, dig. 377; liability of assignee, omis- 
sion from dividend Of accounts filed but mis- 
placed, dig. 597; see banking, dig. 283; comity, dig. 
139; conflict of jaws, dig. 377; of bank, see criminal 
law, dig. 570; evidence, dig. 452. 

INSOLVENT ESTATE 

See executor, dig. 597. 

INSOLVENT. 
See sale, dig. 238. 


INSPECTION 
See constitutional law dig. 377. 
INSURANCE. 

See agency, etc., 180; agent, negligence of fire in- 
surance, practice, test mony, dig. 525; see benefit 
associations, life insurance, payment of premium, 
dig. 380; see company, charter, powers, policy, 
evidence, dig. 358; contracts to maintain other in- 
surance, dig. 67; see corporation, dig. 331; fire in- 
surance, dig. 110: see fire, action, evidence, opinion, 
agent, policy, alteration, dig. 597; see fire insur- 
ance, adjustment of loss, arbitration, husband 
and wife, fraud, dig. 333; fire insurance, city ordi- 
nance, dig. 262; see fire, "evidence, policy, waiver, 
breach, agent, knowledge of, appeal, dig. 500; fire 
insurance, increasing risk, construction of policy, 
dig. 212; fire insurance, inventory, dig. 189; see 
fire and storm, condition, vacancy of house, R. D. 
385; see fire insurance, trial, evidence, parol evi- 
dence, dig. 476; see fraud, waiver of tort, admis- 
sions, partnership, damages, Western, etc. Co. v. 
Towle, ann. cas. 369; life insurance, dig. 21; see 
life, acceptance, accident before payment, wager- 
ing policy, insurable interest, recovery of pre- 
mium, dig. 427; see liféinsurance, action, evidence, 
legal representatives, dig. 405; sne life insurance, 
beneficiaries in mutual company, dig. 285; see life, 
insurable interest, public policy, speculation, dig. 
501; see limitations, “vacant” house, increase of 
risk, forfeiture, dig. 500; see life insurance, mutual 
relief association, beneficiary’s name _ inserted 
after death, dig. 92; practice, dig. 382; see life 
insurance, representations, Gccupation, equivocal 
question, instruction, policy, warranty, verdict, 
evidence, dig. 572; —~ Lanes implied waiver, pre- 
mium, agency, dig. 45: 


INSTRUCTION. 

See agency, dig. 474; carrier, dig. 594; charge to jury, 
see fraud, dig. 236; see commercial law, dig. 162; 
see criminal law, dig. 66, 261, 284, 308; evidence, dig. 
261, - o" 4 insurance, dig. 572; negligence, dig. 
382; ae eat an dig. 525; from plaintiff's 
Eg see eriff, dig. 599; ractice, dig. 429; 
private, see agency, ‘dig. 594; rule i’ see carrier, 
dig. 4°7; sale, dig, 429; trover, dig. 455. 


INTENT. 
ste law, dig. 425; deed, dig. 332; fraud, dig. 


INTENTION, 
of grantor, see deed, dig. 211; see is intention an ex- 
isting fact, oo, fraud, fraudulent representa- 
tions, R. D. 362; ‘ifts, dig. 380; mortgage, dig. 501; 
of parties, — witness, dig. 142; for special use 
° see sale, dig. 3 
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INTEREST. 

See agency, etc. 130; claims against decedent’s estate, 
ig. 333; computation, costs, appeal, apportion 
ment, dig. 310; computation, rests, when to be 
made, dig. 405 ; see damages, dig. 284; conveyed, 
see deed, dig. 382; insurable, see insurance. dig. 500, 
501; see lex loci contractus, B. D. 100; mortgage, dig. 
501, 549; memes dig. 550; will, dig. 70. 

INTER-STAT 

garnishment, exemption laws of ~ of domicile, 

Missouri, etc. Co. v. Maltby. ann. cas. 154; see gov- 
arnishment, dig. 357; letter conce rning, 28; 
nternational jurisdiction, C. E. 145. 

INTERROGATION, 
as to crime,see witness, dig. 552. 
INTERVENTION. 
See attachment dig. 307; husband and wife, dig. 310. 
INTESTACY 
See leading, dig. 477. 
INTOXICATING LIQUORS. 

See criminal law, dig. 235, 331, 332, 475; evidence, dig. 
572; pleading, nuisance, constitution «1 law, due 
process of law, equity, trial by jury, dig. ; search 
and seizure, criminal practice, dig. 358; Sunday 


sales, see constitutional law, dig. 331. 


INTOXICATION. 

See contract, dig. 498. 
INVENTORY. 

ey insurance, dig. 118, 189. 
“I WIL 


aaaahe by J. W. Donovan, C, E, 122. 
JETSAM AND FLOTSAM. 
24, 47, 71, 96, 120, 144, 168, 192, 216, 240, 264, 288, 312, 335, 
560, 384, 68, 432, 456, 489, 504, 528, 552, 576, 600. 
JOINDER. 
See equity, dig. 308. 
JOINT TENANTS, 

adverse possession, co-tenant, . 43; see deed, dig. 
261; landlord and tenant, dig. 54 ; tax title, limita- 
tions, deed, description, Pan danny ev idence, res ad- 
jud a, dig. 92; see tenancy, dig. "477. 

JONES, DWIGHT? ARVEN, 

author of treatise on construction of contracts, 143. 
JOURNALS, 

le ge see constitutional law, dig. 162. 
JOYCE, JQSEPH A., 

author efrarticle ‘on Charitable U ses, 364. 
Jt ee sya 

queen’s jubilee, ms. 14, 

JU DICTAL DISCRETIO 

See covenant, oe. 1 187, 334, 547. 
JUDICIAL NOTIC 

see wee, dig. 427. 
JU = TAL OFF e 

» quo war: rant ig. 406. 

JUDICIAL RECORD. 

See rege Lig. 452. 
JUDICIAL SALES 

— 7 od practice, dig. 283; equity, dlg. 426; sale, 
JUDIC Orkin 

California, C. E. 169; independence of, C. E. 121. 
JUDGES, 

“Are ‘Judges above Criticism” leading article, 246; 
criticising, C. E. 242, 335; comments upon evidenc e, 
see evidence, dig. 572; how judges = be 
chosen, C. E. 313; libelling, see libel, R. D. 26 

JUDGMENT, 

arrest of, non obstante veredicto, fraud, mistake, res 
judicata, dig. 476; assignment, dig. 260 ; California, 
land law of, dig. 452; conclusiveness, action on, 
infant, voidable, dig. 295; covenant, dig. 547; de- 
fault, burden of of proof, R. D. 314; ejectment, 
dig. 7; equity, dig. 164; estoppel, dig. 189, 
43; evidence, leading article by H. Campbell 
Black, 412; evidence, dig. 43; executor, dig. 379; 
foreign judgment, bar to pending action, how 
pleaded, parol evidence, dig. 67; husband and wife, 
dig. 262; jurisdiction, presumption, execution, sale, 
sheriff's return, amendment, confirmation ot sale, 
trusts, eg | and secret trusts, infants, reason- 
able time, limitations, retroactive-law, deed, exe- 
cution of, one ag State, evidence. 598; laches, dig. 
405; lien, "equity, < deed, mistake, dig. 595; mortgage, 
dig. 406; see non obstante, carrier, dig. 498 ; opening of 
terms, set-off, dig. 575; partition, dig. 237; partner- 
ship, dig. 407; pleading, dig. 334; pledge, dig. 502; 
promise to pay: contract, dig. 260; revival, pre- 
sumption of payment, burden of proof, jurisdic- 
tion, transcript, dig. 548; sale, dig. "0°: set-off, dig. 
882; taxation, dig. 22; ven ‘dorand vendee, dig. 430. 


JU RISDICTION. 
See charity, dig. 330; conflict of laws, dig. 284, 377; 
consent, practice, dig 477; constitutional law, ann. 
cas. 10; ‘courts, dig. 117; criminal law, dig. 66, 117; 
deed, dig. 499; divorce, dig. 42; equity, dig. 188, 879, 
451; estoppel, dig. 571; executors, dig. 499; false im- 
prisonment dig. 524; ‘federal banks, dig. 187; fed- 
eral, impairing obligation of contract, municipal 
corporation. monopoly, R. D. 506; federal jurisdic- 





JURISDICTION—Continued, 
tion, office, officer, de facto, openers. ratification, 
dig. 263; guardian and ward, di », 333; homestead, 
dig. 380; husband and wife, dig. ; inter-state and 
international, C. E. 145; judgment, dig. 548, 598 ; lim - 
itations, dig. "406; removal of causes, dig. 574; sale, 
dig. 502; State and federal relative, constitutional 
law, ann. cas. 10; State courts, trust, dig. 455; tax- 
ation, dig. 22, 94; will, dig. 334, 

JURO 

—~ see criminal practice, R. D. 75; criminal 

law, dig. 42; misconduct of, see criminal law, dig. 


JURY, 
attorney, interest, Jeni go dig. 44; contempt, wit- 
ness, appeal, criminal law, de facto grand te 
de facto jury, dig. 92; see corporation, dig. 
criminal law, dig. 117, 140, 188; of view, see eminent 
domain, dig. 378; evidence, ‘dig. 92; functions of, 
see fraud. dig. 405; judges of law, see criminal 
practice, R. D. 75; misleading, see evidence, di 
a rey ogee: dig. 213; trials in civil cases, C. 
; trial by, — intoxicating liquors, dig. 127. 
JUSTICE ‘OF THE PEACE, 
appeal, trial de ae dig. 212; see courts, dig. 117; quo 
warranto, dig. 406. 
JUSTIFICATION, 
See criminal law, dig. 595; under legislative sanction, 
see nuisance, dig. 550. 
KIN, 
“next of kin,’’ see settlement, dig. 551. 
KNOWLEDGE, ‘ 
of danger, see master aud servant, dig. 310; particu- 
lar of individual acts, see witness, dig. 383. 
KRUPP, ALBERT N., 
author of article on “Injuries to Children,’ 33; of 
note to Woodward, etc. Co. v. Jones, 299. 
LABOR TICKETS. 
See action, dig. 138. 
LACHES, 
action for false representations, failure to enforce 
judgment, dig. 405; see equity, 5 fe 524; equitable 
action, dig. 596; evidence, dig. 43; lien, dig. 44, 263; 
mortgage, dig. 333, 381; trust, dig. 455 
LAND, 
what pend passes, see deed, dig. 332. 
LAND GRA 
See post- ~ dig. 598. 
LAND LAW, 
of California, see judgment, dig. 452; entry, writ of, 
deed unrecorded, — judgment, execu- 


tion, levy and sale, ts 3 165. 
LANDLORD AND = 
at will, notice, bets 9 evidence, dig. 501; contract, 
rent, ‘occupancy, ig. 573; covenant, dig. 234; defect 


of premises, repairs by Jandlord, neglect, several 
tenants, dig. 406; ejectment, dig. Ml; fixtures, dig. 
149; lease, execution by agent; tenant at will, use 
and occupation, evidence, covenant, dig. 93; lease 
on shares, assignment, attachment, dig. 452; evi- 
dence, dig. lt; lease, construction, rent, joint 
tenants, amendment, yy custom, dig. 549; see 
lien, whines: ; negligence, dig. 1 
LAND-OWN 
not assessable, see ways, dig. 430. 
LAND—PUBLIC LAN 
a estoppel, vendor and vendee, public 
polic 
LAND OSTATE OR OR "SWAMP. 
See public lands, dig. 525. 
LAPSED LEGACIES. 
See _— dig. 382. 
LARCEN 
See + ae law, dig. 87, 140, 235, 284. 
LAW OF A BEL, 


C. E. 1 
LAWFUL CALLING, 
power to 10g see constitutional law, dig. 331. 
AW MERCHANT. 
See conflict of | ca dig. 594. 
LAWSON, JOHN 
author of ndofonees to crime,” vol. V. reviewed, 47. 
LAWYER, . 
the best, C. E., 25. 
LAW, 
unw —, progressive capacity of, C. E., 361. 
LAYING OUT 
See ways, dig. 287. 
LEADING CASES IN THE COMMON LAW, 
(Shirley) review of, 431. 
LEASEHOLD. 
See covenant, dig. 425; fraud, dig. 262. 
LEASE. 
See landlord and tenant, dig. 98, 549; lessor and 
lessee, see eminent domain, dig. 404. 
LEGACY, 
ademption of, see will, dig. 527; annuity, dig. 19; see 
conflict of laws, dig.’ 284; gift, dig. 285: see decree, 
action, pleading, statute, dig. 549; trust, dig. 238 ; 
will, dig. 45, 70, 266, 287, 334, 335, 476, 478, 527. 
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LEGISLATION, 
unen shod, C. E., 145. 
TIVE JOURNALS. 
a constitutional | law, dig. 187. 
LEGISLATURE, 
assuming judicial functions, see corporagion, dig. 


LESSOR AND LESSEE. 
See absolute and og 4 property, R. D. 170; re- 
newal case, waste, dig. 54 
LEVY. 
See execution, dig. 452, 524; partnership, dig. 286; 
void levy, see contract, dig. 307. 
us ape dig. 402. 
ee assignment, dig. 
X LOCI. 


ay evidence, dig. 426. 
X LOCI CONTRACTUS. 

See evidence, dig. 309; wagering contracts, R. D. 196; 
see lex loci solutionis, election of parties, express 
reservation of interest, usury, R. D. 100. 

LIBEL AND SLANDER, 

various rulings upon, dig. 67; see cee in ju- 

dicial proceedings privileged, dig. 9 


the’ law of, C. E., 193; see libelling a judge, bribery, 
pleading, R. D. 267; marriage, dig. 573. 
LICENSE. 
See constitutional law, dig. 498; to cross tracks, see 
negligence, dig. 333; criminal law, dig. 331, 332; tres- 
ae dig. 551. 


See agistment, dig. 356; of corporation on stock, see 
corporation, dig. 595; of deed of trust, see when 
payee cannot discharge by entering satisfaction 
on record margin, dig. 21; equitable, see deed, dig. 
499; equity, dig. 524; see husband and wife, dig. 262 ; 
for’ improvements, see corporation, dig. "378; inn- 
keeper, dig. 92; judgment, dig. 525; see landlord 
and tenant, devise, infant, laches, guardian and 
ward, insolvency, equity, dig. 44; mortgage, dig. 
21; priority of, see mortgage, dig. 573; trover, dig. 
486; of vendor, see vendor - vendee, dig. 478, 214, 
359, 593; will, saches, dig. 

LIFE ESTATE. 
See estate, oe. 20; will, dig. 46. 
LIFE INSURA 
See gift, nig. iis: insurance, dig. 21, 92, 285, 380, 405, 427, 


, 572. 
LIFE INTEREST. 
See will, dig. 503. 
ITA N, 
of action, see executor, dig. 597; see assignment, dig. 
402; of liability of ogg carrier, dig. 19, 20; con- 
ditional, see will, dig. 26, ; deed, dig. 523; équit- 
able action, dig. 596; , mene dig. 524; insurance, dig. 
500; judgment, dig. 598; of liability, dig. 498; see 
will, dig. 527; statute of, adverse possession, co- 
tenancy, estoppel, probate court, jurisdiction, use 
of water, possession, guaranty, consideration, 
nae dig. 406; adverse possession, dig. 190 see 
oration, dig. 261; deed, dig. 66, 117, 403, 499; dis- 
abil ty, dig. 98; Dyer v. Wittl er, S. C. Mo..ann. eas. 
893; immunity of the United Sti ates, trust fund, R. 
D. 315; see joint tenants and tenants in common, 
dig. 92; mortgage, debt, foreclosure, evidence, 
notes, dig. 427; 1; /? account, assumpsit, dig. 236. 
LIONBERGER, ISAAC H 
author of ‘leading article on “ Shares of stock, etc.” 3. 
LIQUIDATED DAMAGES. 
See eee, dig. 596. 
LIS PENDENS. 
See ejectment, dig. 235; estoppel, dig. 43; injunction, 
dig. 500; pleading, dig. 334. 
LOST WIL 
See restoration, etc. 29. 
LUGGAGE. 
See carrier, dig. 546. 
LUNATIC. 
See a and ward, dig. 333. 
MACHINE 
See oe domain, eo 403; fencing of, see master 
and servant, dig. 573; 
MAIL CONTRACTS. 
See post-office; dig. 598. 
MAINTENANCE, 
rovision for, see will, dig. 527. 
MAJORITY, 
apprentice, see master and servant, dig. 310. 
MALICIOUS PROSECUTION 
See damages, dig. 332; "pleading, damages, aider 
by verdict, dig. 285; probable cause, burden of 
roof, ga nn R.D. 44, 458. 
MALONE, Wa. HENRY 
author of “ criminal briefs,’ 504. 
MANDAMUS, 
cannot control judgment or discretion of inferior 
court, adequate remedy by aie er: bars mandamus, 
dig. 21; pleading, evidence, dig. 67; Books, Phe pri- 
by incor ration, inspection of oks, Phoenix 
te. Co. v. Commonwealth, ann. cas. 





MANSLAUGHTER. 
See criminal law, dig. 140, 451, 570. 
RGIN. 


See agenc , dig. 41. 
MARRIAGE, oe 
2%. and birth of child, see will, R. D. 172; a consideration, 
for deed, see deed, dig. 426; divorce, cruelty, false 
charges, ‘libel, demurrer, dig. 573; divorce, the Se- 
bright case, R. D. 577; evidence, presumption, co- 
habitation and reputation, appeal of Reading, ete. 
Company, Guardian, case in full, 472; formalities 
essential to, leading article by David Stewart, 221; 
is marriage a contract? C. E. 289; rights and obli- 
ations oi, xt Maxwell Brothers, review of, 528. 
MARRIED WOMA 
See cen dig. 260; contract, dig. 403; disabili- 
ties of coverture, powers conferred, when relieved 
of, dig. 141; see equity, ig. 66; wife’s separate estate, 
see fraud, ‘dig. 189; liabi ity of, for ee to 
Her Separate Real Estate, lead _ article by H. 
Campbell Black. 293; see mechanic ien and leading 
. article, 244; mortgage by, see homestead, dig. 380; 
title to real property pou ght by husband, deed in 
his name, his creditors, ovihenes, res geste, declara- 
—, dig. 380. 
MARSH 
U. ay a attachment, dig. 307. 
MASTE 
dut rae see master and servant, dig 428. 
MAST R AND SERV ANT, 
dig. 44; apprentice, majority, contract, quantum 
meruit, evidence, set-off, injury to servant, knowl- 


edge of danger, discharged servant, dig. 310; as- , 


sumption of risk, evidence, negligence, dam- 
ages, dig. 453; see corporation, dig. 474; 65; 
evidence, dig. 236 ; fellow-servant, defective shaft 
in mine, dig. 406; fellow- -servant, evidence, expert, 
former acts of carelessness, declaration of servant 
negligence, accident, damages, dig. 381; injuries to 
servant, negligence, fellow-servant, dig. 190; ma- 
chinery, duty of master, servants, knowledge of 
defects, dig. 428; machinery, fencing, trial, charge 
on facts, negligence, contributory negligence, neg- 
ligent habits, pleading, danger, risks, dig. 573; neg- 
ligence, R. D. and dig. 93, 165, , 340; negligence, 
ao gemnnge contractor, nuisance, Hexamer vy. 
Webb, ann. cas. 249; railroad companies, dig. 598. 
MAUGHT V. GETZEN DANNEE, 
ann. cas, 278. 
MAXWELL BROTHERS, 
authors of rights and obligations of marriage, 528. 
MAYOR. 
See corqeustien, dig. 307. 
MCKEAN, A. G., 
author of note = oie etc. Co v. Allen, 419. 
MCQUILLIN, EUGE 
author of acle .™ refreshing memory etc. 53; 
author of note to State v. Shaeffer, 257; author of 
leading article me _ and Occupation, etc., 387. 
ME ree RE OF DAMAG j 
e damages, dig. a1: ‘set- off, dig. 69. 
MECHAN IC’s LIE 
construction az Statute, action by mechanic, set-off: 
claim against contractor, dig. 165, 296; contract 
dig. 474; Liability of the veneeey of a Married Wo- 
man to, leading article by 8. 8. Merrill, 244; material, 
title to lot, verified account, co 453 ; ‘pleading, dig. 
429; possession of land, right of owner, dig. 476. 
MEMORANDUM. 
See _, dig. 212. 
MEMOR 
refreshing, evidence, dig. 571; refreshing, witness, 
dig. 4 
MERGER. 
See deed, dig. 332; trust, particular estate, reversion, 
263. 


MERRIEL, § 8. 8., 
author of note on case of ex parte Royal, 10,15; author 
of note on Regina v. Ashwell, ann. cas. 90; author 
of note to Hoke v. St. Louis etc. Co. ann. cas. 202; 
author of article on Mechanics’ Lien etc. 244; au- 
thor of note on Dyer v. Wittler, 398; author of note 
on Carrington v. City of St. Louis. 496. 
METES AND BOUNDS. 
See execution, dig. 452. 
MIHILLS, L. K. 
author of leading article on Personal Liability of 
Bank Officers. 272 
MINNESOTA DIGEST, 
review of, 216. 
LL. 


See water, dig. 503. 4 
MISAPPROPRIATION, ° 
of funds, see trust, 407. 
MISREPRESENTATION, 
of value, fraud, dig. 92, 379. 
MISSOURI, ETC. CO. V. MALTBY, 
ann. cas. 154. 
MISTAKE. 
See contract, dig. 570; deed, dig. 426; in description of 
note, mortgage, dig. 453; equity, dig. 378; false im- 
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MISTAKE—Continued. 
prisonment, dig. 357; fraud, dig. 285; judgment, dig. 
476, 525, mortgage, dig. 333; partnership, dig. 550. 
MODE, 
of examining witnesses, C. E. 74. 
MONUMENTS. 
fixed, deed, dig. 571. 
MORRIS, HENRY 8. 
author of article on Restoration of Lost or Spolia- 
ted Will, 368, 29 
MORTGAGE, 
absolute deed defeasance, evidence, dig. 44; see 
advances, future, redemption, interest, services, 
demand, priority, foreclosure, sale, dig. 549; see 
mortgagees, rights of advances, rents and profits, 
deed absolute in form, conditional sale, 190; see 
assignment, sale of notes, satisfaction, entry of, 
— ty, description of notes, removal of cause, 
advances, rents and profits, dig. 212; see assign- 
ment, priority, lien, dig. 186, 497, 546,578; see as- 
sumption by vendee, payment, subrogation, estop- 
pel, chattel mortgage, description, identification, 
evidence, conversion by stranger, forged notes, 
dig. 428; chattel mortgage, see agistment, dig. 356; 
see Cnattel mortgage, usury, constructive delivery, 
trover, judgment, foreclosure, rents and profits, 
payment, appropriation of payments, dig. 406; see 
chattel mortgage, registration, notice, foreclosure, 
parties, fraudulent conveyance, sale, publication, 
263; contract, dig. 307, 474; corporation, dig. 377; 
covenant, dig. 425; debt, evidence of debt, dig. 285; 
see deed absolute, evidence, intention, foreclosure, 
interest, witness, incumbrance, record, notice, 
vendor and vendee, rsscission, payment, dig, 501; 
see deed absolute, right of transferee, evidence, 
dig. 476; deed, dig. 20, 233, 357, 403; ejectment, dig. 
235; equity, dig. 308, 524; estoppel, dig. 43; executor, 
dig, 285; fixtures, dig. 43; see foreciosure, entry, 
administration, security, bond, breach, demand, 
widow, dower, dig. 310; see foreclosure, sale, error, 
surplus, tender, burden of proof, dig. 165; see fore- 
closure, sale of platted lots, validity, action to set 
aside sale, laches, pleading, dig. 381; foreclosure 
of, see trust, dig. 599; foreclosure, see usury, dig. 
575; foreclosure of, see vendor, dig. 575; fraud, dig. 
189; jury, dig. 44; limitations, dig. 428; by married 
woman, see homestead, dig. 380; see mistake in 
description of note, foreclosure, set-off, breach, 
good-will, dig. 453; pledge, dig. 502; see property 
not in mortgagor’s possession, deed, mistake, 
mortgage acquiring tax title, redemption, laches, 
failure to redeem, dig. 333; railroad, dig. 477; see 
stranger paying debt, dig. 142; substitution of, 
leading article, by M. W. Hopkins, 579; trover, dig. 
455; trust, dig. 287; see lien, vendor and vendee, 
2 


dig. 21. 
MORTGAGEE, 
—_ of, see mortgage, dig. 190. 
MOTION, 
for verdict, see, replevin, dig. 450. 
MULTIFARIOUSNESS. 
See equity, dig. 308. 
MULTIPLICITY, 
of suits, see executors, dig. 426. 
MUNICIPAL CORPORATION, 
charter, construction, prohibition of liquor sales, 
when absolute, dig. 212; see corporations, C. E. 98; 
corporations, dig. 139, 162, 307, 331, 378, 450, 474, 547; 
criminal law, dig. 117; evidence, dig. 164; highways, 
streets, liability of corporation for megugeece of 
abutting proprietors, Langan v. City of Atchison, 
ann. cas. 106; improvements, special assessments, 
special taxation, ordinance, dig. 116; negligence, 
knowledge of policeman, privileged communica- 
tions, how waived, Carrington v, City of St. 
Louis, ann. cas. 494; see negligence, dig. 286; offi- 
cer, dig. 237; sewer, nuisance, damages, dig. 44. 
MURDER. 
See criminal law, dig. 188, 499, 570, 595. 
MUTUAL BENEFIT ASSOCIATION. 
See insurance, dig. 92. 
MUTUAL COMPANY. 
See insurance, dig. 285. 
MUTUAL RELIEF. 
See corporation, dig. 331. 
MYER, W. G., 
editor of Federal Decisions, 168. 
NAME, 
assumed, see will, dig. 142. 
NATIONAL BANKS. 
See banks, dig. 594. 
NATURAL GAS. 
See absolute and qualified property, R. D. 170. 
NATURALIZATION, 
See quo wurranto, dig. 477. 
NATURALIZATION LAWS, 
C. E. 169. 


NEGATIVE PREGNANT. 
See pleading, dig. 429. 





NEGLECT. 
See ladlord and tenant, dig. 406. 
NEGLIGENCE, 
dig. 190, 476; action on account of explosion of loco- 
motive boiler, Louisville, etc. Co. v. Allen, ann. 
cas. 428; see oe dig. 182; carrier, etc., R. D. 
123, 234, 369, 546, 570, ; children in public street, 
dig. 358; collision, instructions, contributory neg- 
ligence, common carrier, carrier without compen- 
sation, care required of, false apprehensions of 
danger, damages, dig. 453; contributory negli- 
gence, employment on railroad track, dig. 598; 
contributory, pleading, municipal corporation, 
ractice, new trial, Neier v. Missouri Pacific R. 
o., ann cas. 345; contributory negligence, trav- 
elers at crossing, dig. 407; contributory negligence, 
railroad, dig. 162, 237; death of three-year old 
child, duty of property-owner, dig. 573; defective 
highway, damages, dig. 44; defective machinery, 
etc., Woodward, etc. Co. v. Jones, ann. cas. 296; ev- 
idence, prima facie case, contributory negligence, 
prudence required in danger, railroads, stopping 
places, trial, statements of counsel, child, con- 
tractor, dig. 428; evidence, physician, privilege, in- 
juries to wife, husband and wife, standard of case, 
dig. 93; evidence, dig. 261,311; Excusable, What Will 
Relieve the Maker of a Negotiable Instrument from 
maya f to a Bona Fide Purchaser, a article, 
J W. M. Rockell, 149; fellow-servant or vice-prin- 
cipal, Hoke v. St. Louis, etc. Co., ann. cas. 202; see 
corporation, dig. 91, 450, 474, 499; ‘The Doctrine of 
Imputed Negligence, as Applied’ to Children,” 
leading article, by W. G. Whipple, 410, 459, instruc- 
tions, contributory negligence, leaving machinery 
exposed, dig. 382; landlord and tenant, nuisance, 
leading, master and servant, tools, dig. 165; “‘The 
Law of,” treatise, by James H. Deering, review of, 
192; license to cross tracks, public way, master and 
servant, railroad, snow-bank, signal, speed, con- 
tributory negligence, dig. 333; see master and ser- 
vant, dig. 93, 190, 340, 381, 453; municipal corpora- 
tion, grade of street, dig. 286; — habits, see 
master and servant, dig. 573; pleading, damages, 
railroad, contributory, negligence, Sacy, firing 
guns near highway, dig. 213; probable cause, rail- 
roads, dig. 550; “Of Railway Passengers in Immi- 
nent Peril,” leading article, Jrish Law Times, 559; 
railroad companies, dig. 166; railroad, evidence, 
dig. 525; sale, dig. 311; sidewalk, crossing skid, 
presumption, railroad crossing, evidence, dig. 
502; treatise on the law of, by H. E. Smith and W. 
H. Whitaker, review of, 239. 
NEGOTIABLE INSTRUMENT. 
See assignment, dig. 234; commercial liw, R. D. 219; 
notice, evidence, agent, dig. 333. 
NEW TRIAL. ‘ 
See action, etc., dig. 234; appeals, review of, 383; as- 
signment, dig. 569; carrier, dig. 594; courts, dig. 117; 
covenant. dig. 356; criminal law, dig. 42, 140, 523, 
548; equity, res adjudicata, diligence, dig, 118; evi- 
dence, dig. 596; practice, dig. 329; will, dig; 166. 
NON DELIVERY, 
of goods, carriers, R. D. 211. 
NON OBSTANTE VEREDICTO. 
See judgment, dig. 476. 
NOTE, 
on ex parte Royal, by 8.8.Merrill, 15; Hitte v. Republi- 
can, etec., Co., ann. cas. 64; Hockett v. State, tele- 
hone law, by W. W. Thornton. 39; Langer v. Atch- 
ison, by Frank C. Haddock, 106; ann. cas. Louis- 
ville, ete. Co. v. Citizens, ete. Co., by H. Campbell 
Black 86; Regina v. Ashwell, ann., cas., by 8.8. 
Merrill. 90; to Vicksburg, etc. Co. v. Dennis, ann. 
cas., by H. Campbell Black, 18; payment, dig, 429; 
promissory, commercial law, dig. 498. 
NOTES OF RECENT DICISIONS, 
2, 26, 51, 75, 99, 123, 146, 170, 195, 218, 243, 266, 291, 315, 339, 
362, 385, 410, 434, 458, 402, 506, 530, 555, 578. 
NOTES, 
application of payments, principals, dig. 358. 
NOTICE, 
actual, see vendor, dig. 575; bill to grant title, R. D. 
171; carrier, dig. 211; commercial law, dig. 162; con- 
fusion of goods, dig. 403; deed, dig. 20; of dissolu- 
tion, see partnership, dig. 454; drains, dig. 596; evi- 
dence, dig. 164; execution, dig. 236, 262; judicial, see 
highways, dig. 427; to quit, see landlord, dig. 501; by 
mail, see sale, dig. 334; mortgage, dig. 268, 501; ne- 
gotiable instrument. dig. 333; nuisance, dig. 598; 
pleading, dig. 166; partition, dig. 525; partnership, 
dig. 119; sale, {dig. 218; Wade on notice, review of. 
120; see ways, dig. 238. 
NOVATION, 
assignment of future wages, acceptance, dig. 429. 
NUISANCE, 
corporation charter, railroad, easement, Pennsyl- 
vania R. R. Co. v. Angel, ann. cas. 158; see criminal 
law, dig. 548; eminent domain, dig. 499; injunction, 
dig. 524; intoxicating liquors, dig. 427; municipal 
corporation, dig. 44; negligence, dig. 165; By Noise 
in a Private House leading article from Solicitor’s 
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NUISANCE—Continued. 
Journal, 510; overflowed land, trespass, continuin; 
nuisance, notice, evidence, damages, general an 
special, statute, dig. 598; permanent, but one 
action, damages, action — ainst whom, dig. 574; 
railroad engine house, justification under legisla: 
a a a which is not inferred, dig. 550; see 

ways, 0, 
ee, DICTUM. 
See _— case in full, 328. 
OBJECTIC 


—_ rmade, ane prtapese, 212; when to be made, see 


r, dig. 4 
OBLIGATION OF CONTRACTS, 
C. E. 337; see constitutional law, ann. cas. 16. 
OCCUPANCY 
See landlord and tenant, dig. 573. 
OCCUPATI 
cotiean ¢ of assured, see insurance, dig. 572. 
OFFICE. 
See quo warranto, dig. 407; jurisdiction, dig. 263. 
OFFICERS, 
— itutional limit, successor elected but dying 
efore Toate” 268 dig. 190; corporation, dig. 377; 
Parlediet on, dig. 263; see municipal corporation, 
constitutional law, dedication to public uses, dig. 
237; salary, dig. 311 
OFFICIAL BONDS, 
Rights and Liabilities of Sureties on leading article by 
. F. Elliott, 124; see sureties, strictissimi juris, con- 
ditional deliver , Trustee etc. v. Scheick, 8. C. Ili- 
nois, ann. cas. 39°. 
OHIO Sy gp geal 
La . Brewer and G. A. Laubscher, review of 552. 
OLI ER, JAMES P., 
author of article on “Rent,” ws author of leading 
article on Delivery of Deeds, 8 
ONUS, 
as to [pres faith, see attorney, dig. 356. 
OPINION, 
See preaenee, dig. 236; insurance, dig. 597. 
OPTION DEEDS. 
See Be nen law, dig. 163. 
ORDINANCE, 
of city, see insurance, dig. 262; constitutional law, 
. 3381; criminal law, dig. 117; municipal corpor- 
ations, dig. 116. 
OREGON. 
See criminal law, dig. 117. 
ORPHANS’ Sag mag 
See equity, dig. 357. 
PARENT AND CHILD, 
step-father, step- -child, infancy, contract, guardian 
and ward, advice of counsel, ar, . g. 141; 
see usur dig. 47 478; wages of ‘minor, dig. 6 
PAROL AGREEM 
See will, dig. 214, ab. 


PAROL CONTRACT. 
See equity, dig. 236. 
PAROL EVIDLNCE. 
See evidence, dig. 262, 284, 285, 309, 357, 379, 476; insur- 
ance, dig. 476. 
PART PERFORMAVCE. 
a dig. 162, 570; equity, dig. 236; fraud, dig. 
PARTIAL ASSIGNMENT. 
See assignment, dig. 260. 
PARTICULAR ESTATE. 
See merger, dig. 263. 
PARTIES. 
See deed, dig. 451; equity, dig. 308, 451; equity prac- 
tice, dig. 66; executors, dig. 499, ‘597; mortgige, dig. 
_ partition, dig. 237; tenancy, dig. 477; ways, dig. 


iseueienie. 

See attorney, dig. 425; considering benefit to hus- 
band of heir, dig. 453; co-tenant, improvements, 
tenant by the curtesy, dig. 286; see deed, dig. 261, 
523; parties, judgment, estoppel, execution, con- 
tribution sale, purch: user, dig. 237; primary object, 
when question of title may be raised, effect of ad- 
judication, descent and distribution, children of 
first wife, inherit from childless se-rnd wife, 
estoppel, quit-claim deed, after-acquired title, dig. 
21; proceeding in adverse claim, dig.142; remainder, 
infant, practice, dig. 68; see sheriff. dig. 599; trust, 
instructions, notice, dig. 525; see trust deed, dig. 


~ PARTNER. 

See assignment, dig. 377; deceased, see will, dig. 214, 
215; fraudulent conveyance, dig. 380; “give or 
take,” see sale, dig. 206; purchase by, see vendor, 
dig. 478; accounting, action, trover, dig. 476; action, 
surplusage, judgment, dig. 407; attachment, gen- 
eral assignnient, equity, injunction, account, dig. 
358, 359; claim against deceased partner, against 
surviving partner, res judicata, evidence, dissolu- 
tion by consent, notice of dissolution, dig. 454. 





PARTNERSHIP, 

contract, letters patent, dig. 119; deed in firm name, 
mortgage, release, quit- -claim deed, surviving 
partner, assignment by, dig. 190; dissolution, con- 
struction of articles, accounting, dig. 21; dissolu- 
tion, death, surviving partner, dig. 263; dissolu- 
tion, evidence, estoppel, settlement, set- off, inter- 
est, mistake, demand, a peal, dig. 550; see equity, 
dig. 379; evidence of, dissolution, incorporation, 
co-partners, witness, debt p-3 partnership, removal 
of causes, waiver, venue, 574; goo 8 sold to, 
see infant, dig. 380; levy hy SC xtaeeginiy ge pe G 
title acquired thereby, dig. 286; members of pro- 
osed corporation, contract with one of its mem- 
ers, action, case, bill in equity, account, dig. 142; 
see surety, dig. 551; surviving partner, patent, 
equity, dig. 237; transactions of partner outside of 
partnership business, evidence, notice, dig. 119; see 
trust, dig. 455; what does not constitute, dig. 68; see 

witness, dig. 431. 

PARTY, 
to transaction dead, see evidence, dig. 20. 


free ‘pass, see carrier, dig. 307, 594. 
PASSENGER. 
See carrier, dig. 307. 
PATENT. 
See contract, dig. 307; defects, see fraud, dig. 92; law 
—_ Patent practice, C. E. 265 ; see partnership, dig. 


237. 
PATENT RIGHT. 
See telephone law, 34. 
PATENT PRACTICE. 
See patent ak etc., C. E. 265. 
PATTERSON, C. 8. 
author of “Railway Accident Law,” 480. 
PAYMENT, 
evidence of, promissory note, dig. 286; see mort- 
gage, dig. 406, 501; plea of, burden of proof, dig. 525; 
presumption of, see judgment, dig. 548; presump- 
tion of, lapse of time, note, dig. 429; presumption, 
——— of note and contract, dig. 550. 
PEACE 
breach of, see title; dig. 286. 
PENALTY. 
See damages, 596; re. Se 503. 
PENNSYLVANIA R. CO. V. ANGEL 
ann. cas. 158. 
PENT ROADS. 
See pay oe 427. 
PEOPLE V. FONDA 
See sdadlanl law, 441, 
sie gpm 
ict, see vendor and vendee, dig. 311. 
PERILOUS EMPLOYMENT. 
See negligence, R. D. 340. 
PERILS OF THE SEA 
See rats, R. D. 218. 
PERJURY. 
See criminal law, dig. 163. 
PERPETUITIES 
See will, dig. 166, 479; will, dig. 479; trust, dig. 382. 
PERSONAL PROPERTY 
See trust, dig. 382. 
PETITION, 
to set apart homestead, see execution, dig. 404. 
PHYSICIA 
See negligence, dig. 93. 
PINGREY cs 
author ot article on “Liabilities of Railroad Compa- 


See criminal law, dig. 357. 
PLEA, 
of guilty, see criminal law, dig. 308. 
PLEADING 

account, exhibit, uncertainty, set-off, counter-claim, 
replication, dig. 286; amendment, when allowed, 
striking out, dig. 359; answer, general denial, me- 
chanic’s lien, foreclosure, negative pregnant, con- 
fusion of goods, grain, dig. 429; contract, accept- 
ance of contract, dig. 197; “contributory negligence, 
corporations, sewers, notice of defects, use of 
private property, dig. 466; see corporation,  F 
378; coven: ant, dig. 356, 547; criminal law, dig. 357; 
divorce, 235 ; ejectment, dig. 42, 596; embezzlement, 
dig. 188; equity, dig. 236, 379; estoppel, dig. 91; evi- 
dence, judgment, judicial, discretion, lis pendens, 
abatement, dig. 334; see execution, dig. 404; fraud, 
dig. 236, 597; fraudulent conveyance, dig. 572; hus- 
band and wife, dig. 118; injunction, dig. 358; ~ 4 
icating liquors, dig. 427 ; legacy, dig. 549; libel, 
D. 267; malicious prosecution, dig. 285 ; i oe, 
dig. 67; master and servant, dig.573; mortgage, dig. 
381; negligence, dig. 165; * partnership, dig. 407; 
practice, foreign judgment, dig. 68, 93; railroad 
companies, dig. 598; reformed, C. E. 73; res judic ata, 
case in full, 328; rulings upon, demurrer, dig. 68; 
sale, dig. 359; trover, dig. 526, 575; trust, resulting 
trust, statute of frauds, appointment, residuary 
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PLEADING—Continued. 
bequest, intestacy, dig. 94, 476,477; see usury, dig. 
575; vendor and vendee, dig. 238, 599; will, dig. 527. 
PL EDGE, 

collateral security, legal tender, R. D. 266; collateral, 
judgment, mortgage, foreclosure, dig. 502; collat- 
eral security, contract, debt, dig. 286. 

POLICE. 

See corporation, dig. 307. 
POLICE COURT. 

See criminal law, dig. 117. 
POLICY, 

alteration of, see insurance, dig. 358, 500, 572; con- 

struction of, see insurance, dig. 212. 
POLLUTION, 
of stream, see waters, dig. 430. 
POSSESSION. 

See evidence, dig. 475; of note and contract, see pay- 
ment, dig. 550; right of, see limitations, dig. 406; 
sale, dig. 551; trespass, dig. 478. 

POST-OFFIC E, 

railroad companies, land grant, mail contracts, ex- 

press and implied contracts, dig. 598. 
POWER, 

of attorney, see agency, dig. a: of disposal, see 

will, dig. 167; insurance, dig. 3 
PRACTICE. 

See action, etc., dig. 234, 286; assignment, dig. 234, 
377; continuance, witness, evidence, dig. 45; costs, 
judgment for, dig. 68; see criminal law, dig. 308, 
623; equity, dig. 236, 308, 357; error, writ of, final de- 
cree, consent to jurisdiction, dig. 477; false impris- 
onment, probable cause,account stated, reference, 
evidence, mortgage, presumption, dig. 454; “Fees 
and Practice,’ by J. W. Donovan, C. E. 338; see in- 
surance, dig. 525; limitations, dig. 406; new trial, 
newly- -diseovered evidence, insurance, dig. 382; 
partition, dig. 68; pleading, dig. 93; trial, findings, 
equitable point, issue, witness, cross ex xamin: ition, 
ejectment, instructions, dig. 427; vendor and 
vendee, dig. 599; waters and water-courses, dig. 
69; Kan gn J exceptions, new trial, dig. 359. 

PREC fag! TRUST 
See will, dig. 503. 
PREFERR EQ STOCK. 
see cucpon ston, dig. 450. 
PREFERENC 
Se , assignment, dig. 186; fraudulent conveyance, 
dig. 380. 
PREJU DIC E, 
“without prejudice,’ ’ see divorce, dig. 2 
PREMIUM. 

See insurance, dig. 380; recovery of, see insurance, 

dig. 427. 
PRESCRIPTION, 
See waters and water-courses, dig. 69; ways, dig. 


526, 
PRESU MPTION. 
See carriers, dig. 570; constitutional law, dig. 162; 
criminal practice, R. D. 75; deed, dig. 66; equity, 
dig. 379; in favor of proceedings of court, dig. 379; 
of fraud, see fraudulent conveyance, dig. 597; 
pages ays, dig. 427; joint tenants, dig. 43; judgment, 
dig. 598; land, dig. 501; negligence, dig. 502; of pay- 
ment, see equity, dig. 524; judgment, dig. 548; see 
payment, dig. 429, 550; taxation, dig. 214; trover, 
dig. 478. 
PRICE 
inadequacy of, see equity, dig. 464. 
PRIMA FACIE CASE. 
See negligence, ‘dig. 428. 
PRINCIPAL AND AGENT. 
See agency, dig. 41. 
PRINCIPA 
See “od dig. 358; liability of, see agency, dig. 307. 
PRIORITY, 
of lien, see mortgage, dig. 549, 573; of lien, see 
vendor, dig. 478. 
PRISONERS, 
as witnesses, C. E. 433, 457, 553. 
PRIVILEGES 
special, see constitutional law, dig. 20; libel and 
slander, dig. 93; negligence, dig. 93; witness, dig. 
215. 


21 
PROBABLE CAUSE. 
See malicious prosecution, dig. 44; negligence, dig. 
550; practice, dig. 454. 
PROBATE COURT. 
See descent, dig. 404; guardian and ward, dig. 118; 
limitations, dig. 406. 
PROBATE, 
of account, see account, dig. 402; bond, dig. 403; con- 
tested, see will, dig. 166; executor, dig. 357; will, 
dig. 166, 214, 215, 238, 334, 335. 
PROCEEDINGS 
“supplementary to execution—law and procedure 
of,’ by D. 8. Riddle and E. F. Bullard, review of, 
576; void ab initio, see equity, dig. 20. 
PROCESS, 
due process of law, see intoxicating liquors, dig. 
427; failure to return, see sheriff, dig. 599. 











PROSECUTOR, 
agreement with, see criminal law, dig. 308. 
ra CRIMINALS. 


See WO C. E. 1. 
PROGRESSIVE, Cc TY 
of unwritten law, C. EK. 361. 
PROHIBITION, 
liquor sales, see municipal corporation, dig. 212. 
PROMISE, 
implied, see contract, R. D. 339; renewed, see con- 
tract, dig. 307; subsequent, see contract, ‘dig. 403. 
PROMISSORY NOTE 
consideration, compounding felony, dig. 69; neo: 
of indorser, how affected by offer by Indorsee, di di, 
119; see commercial law, dig. 139, 162, 286, 450, 59 
payment, dig. 286; settlement, dig. 551. 
PROOF 
See burden of proof, judgment, R. D. 314, dig. 548; 
deed, aig: 403; fire insurance, dig. 118; of debt, see 
sheriff Cig. 214; trover, dig. 575. 
PROSECUTION 
dismissal of, see criminal law, dig. 475. 
PROSECUTING ATTORNEY. 
See criminal law, dig. 570. 
PROTEST. 
See gui aranty, dig. 285. 
PRUDENC CE, . a 
anger, see negligence, dig. 428. 
PUBLICATION = 
See mortgage, ¢'g. 263; of will, see will, dig. 527. 
PUBLIC HIGHWAYS. 
See ways, dig. 600; see land, dig. 501. 
PUBLIC LANDS, 
State lands, erenp lands, impeaching titles, dig. 525. 
PUBLIC POLICY. 
See contract, . ade gift dig. 358; land, dig. 501; in- 
surance, dig. 5 
PUBLIC USES 
See telephone law, 34. 
PUNISHMENT, 
cruel and unusual, see constitutional law, dig. 234. 
PURCHASE 
from fraudulent vendee, see sale, dig. 503; by plaint- 
iff, see trust, 287. 
PURCHASE MONEY. 
See witness, dig. 142. 
PURCHASER 
bona side purchaser, see sale, dig. 551; discretion of, 
see sale, dig. 359; see easement, dig. 357; of equity 
of redemption, see equitable action, dig. 596; ex- 
ecutor, dig. 597; with notice, see fraudulent con- 
veyance, dig. 572; partition, dig. 237; his rights and 
remedies, see sale, dig. 599; see vendor and vendee, 
dig. 238 
QUALITY. 
See sale, dig. 429. 
QUANTUM MERU IT. ‘ 
See contract, R. D. 339; see master and servant, dig. 


310. 
QUARANTINE, 
See constitutional law, dig. 377. 
QUARE CHANSUM FREGIT. 
See trespass, dig. 359. 
_ 8 Xe uy 


E. 
QU BRIBES. AND *\NSWERS 
23, 46,70, 94,119, 143, iS: 191, 215, 239, 264, 287, 312, 335, 
; 259, 383, 408, 431, 455, 479, 504, 552 576, 600, 
QUERIES ANSWE RED. 

23, 47, 70,95, 119, 143, 167, 191, 239, 264, 287, 312, 335, 359, 

383,’408, 431, 456, 479, 504. 
QUESTION, 
equivocal question in application, see insurance, dig. 
572; of fact, see evidence, dig. 571; for jury, see 
railroad companies, dig. 598. 
QUI A TIMET, 
See oreny dig. 164, 457. 
QUIT-CLAIM. 
See se e o dig. 332, 357. 
QUIT-CLAIM DEED. 
See partitlon, dig. 21; partnership, dig. 190. 
QUO WARRANTO. 

See corporation, dig. 403; information, by whom 
and on what ground filed, R. D. 363; office, right to, 
justice of the peace, judicial office, tow nship 
die 47 dig. 407; voter, evidence, naturalization, 


R AILRO? AD. 
accident on, see evidence, dig. 572; see accident law, 
by ©. S. Patterson, review of, 480; connecting, lia- 
bility of, see carriers, dig. 569, 570; see constitu- 
tional law, dig. 498 ; contracts, dig. 91; see corpora- 
tion, franchise, dig. 94; corporation, dig. 450, 522; 
crossing, see negli rence, dig. 502; damages, dig. 211; 
see eminent domain, damages, when fixed, subse- 
quent vendee, change in construction, measure of 
damages, excessive verdict, value, dig. 404, 499, 574; 
engine house, see nuisance, dig. 550; see fences, 
evide nee, findings, special, damages, “double, affi- 
davit, agent, amendment, right of way, contract, 
mortgage, dig. 477; see fences, negligence, double 
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RAILROAD—Continued. 

damage act, dig. 166; see fire caused by defective 
smoke stack, question for jury, dig. 166; see fires, 
insufficient averment, $11; see Liabilities for <3 
_— to Their Employees, leading article by D. H. 
ey, 555; see liability as warehouseman, time 
wit! in which goods must be removed, dig. 166; see 
master and servant, pleadin; , evidence, contrib- 
utory negligence, question or ury, dig. 598; see 
mortgage, contract, conflict of laws Barney, etc. 
Co. v. Hart, ann. cas. 374; see municipal corpora- 
tion, tracks in street, viaduct, damages, dig. 382; 
see negligence, non- liability of railroad company 
for negl ifeput of contractor for construction, 
Hitte v. ublican etc., Co., ann. cas. 63; negli- 
gence, dig. 213, 237, 333, 525, ; see nuisance, dam- 
ages, one Soa heey eminent domain, Chicago, etc., 
Co. v. Loeb, ann. cas. 516; post office, dig. 598; tax- 

ation. dig. 22, 69; _ dig. 503; ways, dig. 70. 

RANDOLPH, (OSEPH F 

“er of treatise on the law of commercial paper 


RATIFICATI 
ar: agency, ais. 161, 283, 330; of alteration, see Sun- 
day, dig. 4 see burden of proof, R. D., 314; see 
guardian oot ward, dig. 141; jurisdiction, dig, 263 
taxation, dig. 214; will, dig. 70. 


oa 
he Beat rat case, R. D., 218. 
REAL TATE, 
tess possession, destruction of fence does not 
pan di 4 119; contract, dig. 498; estate, dig. 20. 
RE-ASSIG 
See taxation, *. 214. 
so BT. 
See criminal oes evidence, dig. 284, 309. 
see HY —_— 
See fraud, dig. 
REASONABLE iste: — 
ee gment, dig. 598. 
ECEIET 


See contract, dig. 116. 
RECEIVERS, 
Cc. en 577; action against, see assignment, dig. 260; 
see certificates, the doctrine of, leading article by 
R. F. Stevens, ae ¢" fraudulent conveyance, dig. 
Bre: see suret 5 3 
RECEIVING STOLEN tOverry. 
See criminal law, dig. 42 
RECENT CASES, WEEKLY ’ DIGEST OF, 
19, 41, 65, 91, "115, 138, 161, 186, 210, 234, 260, 283, 307, 330, 
356, 377, 402, , 497. 522, 546, 569, 594. 
RECENT DECISIONS, NOTES OF 
2, 26, 51, 75, 100, 128, 146, 170, 195, 218, 243, 266, 291, 315, 
339, 3 , 385, 410, 434, 458, 482, : , 555, S78. 
RECENT PUBLICATIONS. NOTES OF, 
, 47, Tl, 95, 120, 143, 168, 192, 216, 239, 264, 288, 312, 335, 
08, 431, 456, 480, 504, 528, 552, 516. 
RECOGNIZANE. 


See bail. dig. 115, 356. 
ECORD. 


See assignment, dig, 186; covenant, dig. 547; criminal 
law, dig. 570; dee ’ dig. 20, 382, 528; divorce, dig, 235; 
Pang ie dig. 309, ‘351, 4 452 ; lien, dig. 21; mortgage, 

dig. 501; sheriff, diz. 599, 
RE- +a VEYANCE 

4) nilis- 408. 
RECOUP M 

See vt A dig. 234; of damages, sale, dig. 166; 

sale, dig. 599. 
RECOVERY, 
former, eminent domain, dig, 378. 
REDEMPTION, 
agency, dig. 474; mortgage, dig. 333, 549; taxation, dig. 


21 
REFERENCE. 
See _ dig. 454. 
REFORM. 
See criminal law, reform, C. E. 290. 
aT PLEADING. 


REF gene DEED. 
See equity, dig. 378. 
REFRES 'ING MEMORY. 
Recollection Independent of Memoranda, leading 
article by Eugene McQuillin, 53; evidence, dig. 571. 
REFUSAL, 
to sr, witness, dig. 552; to be sworn, witness, 


d lig. 215. 
REGISTRATION, 
deed, dig. 357; mortgage, dig. 263. 
RELATION, 
of State to municipal corporations, C. E. 98. 
RELATIONSHIP. 
See bad dig. 69. 
RELEASE 
See bonds etc., dig. 234; apeenet, dig. 307; deed, dig. 
284; partnership, dig. 1 
RELIGION. 
See Sunday, dig. 238 





RELINQUISHMENT, 
of State power to tax, constitutional law, ann., cas. 


16. 
REMAINDER CONTINGENT. 
See will, dig. 479, 551. 


REMAINDER. 
See estate, dig. 20; partition, dig. 68. 
REMEDY AT LA 

See revuss , dig. 333. 

a 
t, dig. 285. 
RE OVAL OF CAUSE. 

See attachment, dig. 307; federal court, suit between 
State and co ration, dig. 237; ground of, collu- 
sion, ne on, Fagg appeal, stipulation, dig. 
574; partnersh ip, ra 574; mortgage, dig. 212; oi 
trustee, bya ig. 28 

RENEWA 
ar are cant lessee, dig. 549. 


The Present Law of Rent, article by James P. Oliver, 
507; actlon for, covenant, dig. 234; dowcr, dig. 140; 
mortgage, dig. 190, 408. 

REPAIRS, 
——- ‘nn, dao. ward, dig. 141; 
9. 


REPHAL. 
See statute, dig. 599. ’ 
REPLEADER 
See action etc., dig. 234. 
REPLEVIN, 
bond, undertaking, construction, dig. 94; damages, 
bond, agent of purchaser, authority of, evidence, 
waiver, verdict, motion, dig. 550; sale, dig. 503; 
when it lies, animals, dig. 69. 
REPLICATION 
See enh dig. 286. 
REPRESENTATIONS. 
See peers, dig. 572. 
REPUDIATION 
aseagency, dig. 330; criminal law, dig. 523; former rep- 
utation, evidence, dig. 262; of witness, see witness, 


landlord and tenant 


di 
REQUISITION. 
See extradition, dig. 404. 
RES ‘ADJUD ICATA. 

See as nee, dig. 546; estoppel, dig. 43; husband and 
wife, di . 262 ; oint tenants and tenants in common, 
dig. 52; udgment, dig. 476; new trial, dig. 118 ; obiter 
dictum, pe ambiguity, construction, right of 
way, Alm aniels, case in full, 328; partner- 
ship, dig. 454. 

RESCISSION. 


See contract, dig. 116° 379. 547; meesraae, 501; partial, 
see equity, dig dig. 524; sale, dig. 5 03, 557 ; vendor and 
beg ig. 238 ; for breach of warranty, see sale, 


RESCUE. 
be py ay law, dig. 163, 211. 
RESERVATIO 
See equity, Vig. 308. 
RES GEST 
See criminal law, dig. 523, 595; see. married woman, 


dig. 380. 
RESIDUARY BEQUEST. 
See pleading. dig. 477. 
RESIGNATION, 
of executor, see executor, dig. 379. 
RESPONDEAT SUPERIOR 
See carrier, etc., R. D. 123. 
— AINT OF TRADE. 
See contract, dig. 547. 
RESTRICTION. 
See deed, dig. 332. 
RESTORATION, e 
of Lost or Spoliated Will, leading article by Henry § 
Morris, 29. 
RESULTING TRUST. 
See pleading, ~ 476; trust, dig. 408. 
RETROACTIVE LAW. 
See judgment, dig. 598. 


RETURN. 

See execution, dig. 524. 
REVERSION. 

See deed, dig. 332; merger, dig. 263. 
REVIEW, 


of award of damages, see ways, dig. 575; bill of, seé¢ 
writy: dig. 357; divorcee, dig. 140. 
REVIVAL. 
See judgment, dig. 548. 
REVOCATION. 
See gifts, dig. 380; trust, dig. 382; will, dig. 172, 184 


383. 
RIDDLE, D. &., 
author of “ proceedings, etc.,’’ 576. 
RIGHTS, 
of tenants in common, see tenants, dig. 407. 
RIGHT OF WAY. 
See res judicata, case in full, 


328 ; railroad, dig. 477 
trespass, 214; water, 503. 





er, 
140 ; 
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RIPARIAN OWNERS. 
See waters, dig. 526. 
RIPARIAN RIGHTS. 
See waters, dig. 430. 
RISK, 
assumption of, see master and servant, dig. 453; of 
employment, see master and serv - ‘dig. 573; in- 
orenee of, see insurance, dig. 212, 500. 
ROADWA 
See cieetom, dig. 22. 
ROBBERY. 
See tax collector, dig. 22. 
ROBBINS, CHARLES A., 
auther of note on Cunningham vy. Butler, 277; author 
of note to Mackey v. Winkler, 593. 
ROCHESTER & LEVERING, 
ann. cas., see agency, etc. 130. 
ROCKELL, W. 
author of article on “Excusable Negligence,” 149; 
author of Article on Sale of Personal Property to 
Defraud Creditors, 436. 
ROYAL, W. L., 
ex arte, see constitutional law, ann. cas. 10. 
ROYALTY. 
See contract, dig. 307. 
RULES OF COURT. 
See criminal law, dig. 451. 
RULE IN SHELLEY'S ASE, 
when in force in Alabama, rights thereunder, dig. 69. 
SALAR 
See Offices, dig. 311. 
SALE, 
acceptance, trial of engine, contract, delivery, 
vendor’s creditors, notice, judicial sale, will, title, 
213; see agency, dig. 377; assignment, dig. 497; con- 
ditional sale, bona jide purchaser, possession, de- 
livery, delay, rescission, dig. 551; conditional, war- 
ranty, dig. 45; see contusion of goods, dig. 408 ; 
contract, dig. 284; of liquor, see criminal law, dig. 
475; descent, dig. 404; execution, see equity, dig. 
164, 236 ; evidence, dig. 475; exec ution, dig. 262; ex- 
ecutor , see contract, dig. 547; fraud, false repre- 
sentations, dig. 526; fraud, dig. 309, 475; implied 
warranty, recoupment of damages, dig. 166; judi- 
cial, see equity, dig. 429, 596; judgment, dig. 598; of 
land, see fraud, dig. 379; machine taken on trial, 
evidence, bill of sale, power under, agency, dig. 
454; mortgage, dig. 165, 263, 549; mutual assent, 
——*- ering to give or take, acceptance, con- 
itions, dig: 286; of notes, see mortgage, dig. 4 
artition, dig. 237; of Personal Property to Defraud 
petitecs, leading article, by Wm. M. Rockell, 436: 
of platted lots, see mortgage, dig. 381; pleading, 
le to be satisfactory, discretion of purchaser, 
dig. 359; public, see contract, dig. 498; purchaser’s 
_- and remedies, damages, recoupment, dig. 
rescission, warranty, breach, trial judgment, 
pane ba of appeal, bill of sale, executory, contract, 
consideration, jurisdiction, di 502; rescission, 
fraud, replevin, estoppel, purc 1ase from fraudu- 
lent vendee, antecedent debt, warranty, breach, 
gz. 503; by sheriff, see fraud, dig. 405; of stock, see 
trust, dig. 407; of tracts separately assessed, see 
taxation, dig. 214; see trust, dig. 455; validity of 
sale by insolvent ‘debtor, dig. 238; warranty, au- 
—— =. —, representations af vendor in 
price-list, 483; warranty, breach, oral testi- 
mony, abate tor, R. D. 292; warranty, executory 
contract, intention for special use, negligence, ev- 
idenc, witness, dig. 311; warranty, notice of de- 
fect, agent of seller, notice by mail, dig. 334; war- 
ranty, quality, appeal, instructions, exceptions, 
di 429; warranty, wrongful sale Of stoe dig. 


SATISFACTION. 
See deed, dig. 403; entry of, see mortgage, dig. 212. 
SAVAGE, CHARLES CHAUNCEY, 
author of note to Hexamer v. Webb, 253; note to 
Western, etc. Co. v. State Board, etc. ann. cas. 327. 
sayy A he —, 


sORU' G&S, Ww 
of “The American Abroad.” 196. 

SEARCH "AND SEIZURE 

See Se a! li g liquor, » dig. 358. 
SEARCY YARN ELL, 

case inf fu: 
SECOND, ETC. SOCIETY V. DUGAN. 

See cemetery etc., case in full. 229. 
SECUR 

additional, , thes dig. 595; mortgage, dig. 310; 

= , dig. 455 


See covenant, dig. 356. 
SELF-DEFENSE, 

criminal law, ‘dig. 20, 163, 451, 595. 
SENTENCE. 

See criminal practice, dig. 308 


SEPARATE ESTATE. 
See husband and wife, dig. 48, 66, 500. 





SERVICES, 
ayment for, mo e, dig. 549 
SET-OFF, AND GOUN CLATM. 

See mortgage, dig. 458: covenant, dig. 234; — ye 

mongers’ of damages, dig. 69; embezzlement ig. 

88 ; judgment, several defendants, — %- ; open- 
ia of, terms, defendant’s duty, proo day, jrac- 
tion of, dig. 575; master and servant, dig. 310; part- 
nership, dig. 550; pleading, dig. 286 ; tenants, dig. 

; trust, assignment, dig. 526; vendor and 
vendee, dig. 599. 

SETTLEMENT. 

See contract, dig. 116; annual, see guardian <A 
ward, dig. 333; partnership, 550; suretyship 
descent, wife’s property, next of kin, husband a 
wife, evidence, deed, consideration, promissory 
—_ dig. 551. 

SEWE 
ey ES dig. 499; evidence, dig. 164; pleading, 
dig. 166. 
SHELLEY’S CASE, 
rule in, see limitations, dig. 69, 190. 
SHERIFF, 

action’ against attachment, assignment, bond of 
assignee, partition sale, failure to pay over, record, 
evidence, execution, process, failure to return, in- 
structions from plaintiff’s attorney, dig.599; return 
of, see bill to quiet title, R. D. 171; contract, dig. 284. 
criminal law, dig. 308, 547; deed of, see equity, dig. 
378; fraud of, see extradition, dig. 404; sale by, see 
fraud, dig. 405 ; return of, see ju ment, dig. 598; 
liability, attachment, proot of debt, consideration, 
fraud, evidence, title, dig. 214; see trover, dig. 526. 

SIGNAL. 
See pomegenee, dig. 333. 
SIGNATURE 
— ‘proof of, see extradition, dig. 404; see will, 


dig, 1 
SIDEWALK, 
defective, see corporation, dig. 499; negligence, dig. 


502. 

SINKING FUND. 

See corporation, dig. 116. 
SKILL, 

required, see carrier, dig. 546. 
SLANDER, 

of a clerk, actionable words, dig. 334. 
SLEEPING CARS. 

See carriers of passengers, R. D. 147. 
SLIPSHOD LEGISLATION 

C. E. 145 


SMITH, JOHN W., 
author of leading article on “State Regulation of 
Railwa’ Corporations as to Rates,” 101. 
SMITH, H. 
author ot! “the law of negligence,” 239. 
SNOW-BA 
See seria dig. 333. 
Se 
e will, dig. 
SPECIFIC PE FORMANCE. 
See equity, dig. 164, 236, 404 ; trent, dig. 597; injunc- 
tion, dig. 
SPEED. 
See negtqeney dig. 333. 
SPOLIATED WILL. 
—- “aaa pen etc., 29. 


ST = 
wer of to tax, see constitutional law, ann. cas. 16. 
STATE. LANDS. 
See trespass, ag, 
STATE V. SHAEF 
ann. cas. 254. 
STATUTE, 
essentials to validity of, see constitutional law, dig. 


187. 
STATUTES—FOREIGN. 
See usury, dig. 575. 
STATUTE OF FRAUDS. 
See contract, . gs pe uit » dig. 236, 308 ; fraud, di 
212, 262, 285, 309. ; instructions to agent, 
memorandum, Totnes v. Webber, case in full, 


STATUTE OF LIMITATIONS, 
when it begins to run, absconding debtor, dig. 190 
see limitations, dig., R. D. 236, 315. 406, 428. 
























STATUTES. 
See legacy, dig. 549; nuisance, dig. 598; part valid 
part void, see constitutional law, dig. 331; remov: 


of causes, dig. 574; subject in title, see crimin 
law, dig, "284; repeal, implication, substitute, in 
dictment, statutory offense construction, dig. 599 
of United States, construction of, see banks, dig 


594. 
STATUTORY OFFENSE. 
See statute, dig. 599. 
STATUTORY PENALTY. 
See criminal law, dig. 570. 
STEP-FATHER, 
See parent and child, dig. 141, 
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STEVENS, R. TELEGRAPH AND TELEPHONE COMPANIES, 

author of article on “Receiver’s Certificates,” 340. liability of, agency, evidence,tdig. 45; conte bon 
STEWART, DAVID, stipu ation in message, statutory penalty, dig. 508 


author of “formalities, etc., marriage,” 221. 
STEWART, J 
author of note to Wright v. Wright, ann. cas. 350. 


ees of Certificates,” 
ionberger, 3; see cor- 
anks, dig. 594; 


TOCK 
“Shares of, Creditors and Assi 
leading article by Isaac H. 
poration, dig. 595; increase of, 4 
referred, — corporation, dig. 522 . 
STOCKHOLDE 
See banks, dig. 116; corporations, dig. 261, 356, 377, 378 ; 
innocent, see injunct on, dig. 548; rights and lia- 
ae of, see banks, dig. 594, 
STRANGE 
pa wy F idevt, subrogation, mortgage, —— 


STREETS. 
See corporations, dig. 162, 307. 
STRIKERS. 
See carriers, 211. 
STRIKING OoUuT 
sutuner” see pleading, dig. 358, 359. 


embraced in title of statute, see constitutional law, 
ig. 4 
SS. 
See ae dig. 522. 
SUBROGA 
See oa ll dig. 428; stranger paying debt, dig. 
142; comeney, dig. 477. 
BUBSCR RIPTION: 
See charitable uses, dig. 307. 
“SUBSTITUTION 
of Mortgages,” leading article, by M. W. Hopkins, 
579; — see statute, dig. 599. 
SUCCESS 
See - ll dig. 190. 
SUNDAY, 
sales on intoxicants, see constitutional law, dig. 331; 
signing es a delivery, alteration of note, rati- 
fication of, dig. ” 429 ; violation of, indictment, re- 
ligious belief, dig. 238. 
SUPERVISORS. 
See corporation, dig. 450. 
SURCHA GE 
and fulsification, see executors, dig. 597. 


ability of, see bond, dig. 403; see official bonds, etc., 
SURETY. 
See patetieater, dig. 161; bonds, etc., dig. 234; 
ee dig. 524; receiver, partnership, dig. 551. 
SURE 


anaes 8 ‘bond, final settlement, dig. 333, 334. 
BUEPLUSA GE. 


See « parent ship, dig. 407. 
SURRE 
of orm see assignment, dig. 546. 
SURVIV 
See i dig. 497. 
SURVIVING PARTNER. 
See assignment, dig. 377; partnership, dig. 190, AE 


263, 
“TACT 
in court,” ot W. Donovan, review of, 360; “‘out of 
court, Oo 
TAXATION, 
constitutional law, railroad, canal franchise, me 69; 
constitutional law, inter-State commerce. West- 
ern, etc. Co. v. State Board of Assessment, ann. 
cas. 323; see corporation, dig. 378; church property 
exempt, title must be in ‘church, ‘dig. 191; exemp- 
tion, church property, base fee, ’R. D. 435; jurisdic- 
tion, tax title, dig. 94; see municipal corporations, 
dig. 116; State power, see constitutional law, ann. 
cas. 16; railroad companies, assessment of taxes, 
roadway fences, State board of wage juris- 
diction, judgment for taxes, etc., dig. 22; redemp- 
tion by one acting as agent without authority, rat- 
ification, presumption, re-assignment, construc- 
tion of statute, dig. 214; sale of tracts separately 
woxe eee, injunction, redemption, dig. 214. 
sate, ai. 474; paid, when allowed, fraud, dig. 405. 


color of "title, adverse possession, witness, dig. 142; 
joint tenants and tenants in common, dig. 92; 
mortgage, dig. 333. 

TAX COLLECTOR, 

bailee, not debtor to the State, degree of diligence 
required, dig. 22; monthly payments to State, what 
not sufficient excuse for holding, dig. 22; robbery 
bs Lnnpeen ge FE force, when ,defense to action,jand 

en not, dig. 22 
TECHNICAL WORDS. 
See a. — 479. 
TELEG 
See a dig.'\331. 





trespass, dig. 214. 
TELEPHONE LA s 
patent right, constitutionallaw, property devoted to 
public use, Hockett v. State. ann., cas, 34. 
TENANCY, 
co-tenancy, limitations, dig. 406; co-tenancy, trust 
deed, dig. 404; joint tenants, tenantsin common, 
co- -tenants, equity, husband and wife, subrogation, 
parties, demurrer, trespass, will, dig. 477. 
TENANTS IN COMMON, 
rights of, action by, assumpsit, co-tenants, set-off, 
dig. 407; deed, dig. 261; easement, dig. 499; tenancy, 
at waters, dig. 478. 
TENANT-AT WI 
See landlord, dig. 98, 501. 
TENDER 
See ¢ equitable action, dig. 596; mortgage, dig. 165. 
TEST 
oy will, dig. 238. 
TESTIM ony, 
evidence, * dig. 20; extrinsic, will, R. D. 26; insurance, 
dig. 525; striking out, witness, dig. 142 
THORNTON, W. 
author of a article on Injunction to Restrain a 
Creditor, etc. 268; author of leading article on 
Names of corporations. 681; author of note to 
Neier v. Missouri etc. Co. 347; author of note to 
Hockett v. State. 39, 
THREATS. 
See criminal law, dig. 595. 
THROUGH CONTRAC 
See carrier, dig. 21.” 
THIRD PERSONS, 
transactions with, evidence, dig. 452. 
TICKETS, 
and checks, carriers of dcw R. D. 147; 
Serge tickets, carriers, 
TIMBE 
See _ dig. 551. 


in “Tilden’s will, C. E. 217. 


of acceptance, ; dig. 546; day, fraction 
of, aoe set-off, dig. 575. 
TORRE 
eystem of transfer of land, review of. 24. 


action for assault, evidence, aggravation,exempla 
damages, Root v. Sturdivant, ann. cas. 544; of of- 
par ro pgm dig. 331; waiver of, embezzle- 
ig. 1 
TOWNS AND CITIES. 
TOWNSHIP. 
See counties, 425; road money, ways, dig. 430. 
TRACKS, 
in streets, railroads, dig. 382. 
E-MARK, 
arbitrary numbers, origin, quality, dig. 334; ‘(patent 
—. good will, decedent, ig, 508. 


restraint at. contract, dig. 547. 
TRANSCR 
See pee juagment, dig. 548. 


— Png corporation, dig. 595; of stock, evidence, 
tS On 285 ; in writing, trust, dig. ” 382. 
TRESPASS. 

See eminent domain, dig. 378; oy oe dig, +426; 
fences, dig. 189; injunction, dig. 333, 405, 500, 524; 
liability for other's’ acts, State lands, ‘trespass with 

ent’s permission, dig, 334; master and servant, 
dig. 44; quare clausum, measure of damages, dig. 
359 ; are po ion, evidence of title, 
dig. 478; telegraph and telephone companies, right 
of way, ‘entry, damages, dig. 214; nuisance, dig. 598; 
tenancy, dig Sa vendor and vendee, timber, 
license, dig. 
TRESPASSER. 
See criminal law, dig. 425. 


TITLE, 
to land, actual possession of another, breach of the 
peace, dig. 286; change of, see contract, 284; consti- 
tutional law, dig. 162; cloud on, see equity, 378, 571; 
outstanding, see deed, dig. 408 ; defect of, see equity, 
dig. 475; defect of, see vendor, dig. 478 see equity, 
dig. 236; to land in husband’s name, see marri 
woman, — 880; impeaching, see public lands, dig. 
525; sale, ig. 213; sheriff, dig. 214; of statute, see 
constitutional law, dig. 595 ; partition, dig. 21; yart- 
nership, dig. 286; to property, what acts constitute 
passage of title, dig. 238; to ‘quiet enjoyment, see 
covenant, dig. oB4 ; tax, dig. 142; warranty, dig. 287. 
TRIAL, ; 
charge on facts, see master and servant, tn 573; 
see commercial law, dig. 162; criminal law dig. 331, 
832, 425, 408, 548: demurrer, evidence, admission, 
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TRIAL—Continued. 
execution, exemption, husband and wife, dig. 238; 
de novo, see justice of the peace, dig. 212; evidence, 
dig. 212, 309, 372, 571, 596 ; fraudulent conveyance, dig. 

; instructions, see witness, dig. 576; insurance, 

dig. 476; negligence, dig. 428; practice, dig. 429; sale, 
dig. 502; separate, see criminal law, dig. 331,332; of 
engine, see sale, dig. 213; trust, dig. 382; way, dig. 
429; witness, dig. 142. 

TROVER. 

See agency, dig. 283; agent or servant assisting in 
wrongful disposition of property, dig. 22; evidence 
of conversion, breach ef covenant, dig. 407; evi- 
dence, presumption, dig. 178; lien, dig. 286; mort- 
gage, damages, instruction, dig. 406, 455; see part- 
nership, dig. 476; pleading, proof, dig. 575; sheriff, 
eee attachment, dig. 526. 

TRUST, 


trustee, see annuity, dig. 19; cestui que trust, settie- 
ment with, see account, dig. 402; deeds, see chan- 
cery practice, dig. 283; for children, default of ap- 
pointment, class when to be ascertained, dig. 526; 
closing of, see assignment, dig. 546; constructive 
trust, purchase at mortgage foreclosure, dig. 599; 
deed, see deed, 3 404; see equity, dig. 308, 378; 
equity, will, pleading, dig. 94; execution for collec- 
tion, injunction, mortgage, foreclosure, purchase 
by, plaintiff. agreement to reconvey, removal of 
trustee, dig. ; fraud, executor, sale, laches, 
father as trustee, breach of trust, equity, statute 
of frauds, parol agreement, proceeds of sale in 
trust, ~ 455; funds, niisapplication, see fraud, 
dig. 405; liability of one negligently failing to per- 
form gratuitious trust, dig. 22; trust fund, see lim- 
itations, R. D. 315; merger, dig. 263; misappropria- 
tion of funds, sale of stock, when chargeable with 
full value, resulting trust, cemetery, abandonment, 
reconveyance, adverse posession, ar gg sg 
dig. 407, 408; see partition, dig. 525; pleading, dig. 
476; power of trustee to sell land, natural guardian 
of cestui que trust, dig. 478; personal property, trans- 
fer not in writing, express trust, subject, accept- 
ance by trustee, revocation, consent of cestui gue 
trust, trial, evidence, dig. 382; trustee, purchase by 
of trust property, when voidable, Scholle v. 
Scholle, ann. cas. 178; resulting trust, equitabie 
title, vendor and vendee, strangers, brother and 
sister, statute of frauds, Harris v. McIntyre, ann. 
cas. 444; secret trusts,see judgment, dig. 598; pur- 
chase, promise to devise, laches, dig. 166; security, 
bankruptcy, jurisdiction of State courts, purchase 
by trustee, partnership, dig. 455; see set-off, dig. 
; see will, dig. 238, 334, 335,479, 503; witness, dig. 


142. 
TRUSTEE, ’ a 
accounts of, see equity. dig. 357; commission of, see 
fraud, dig. 405; discharge of, see garnishment, dig. 
380; power of, see trust, 478; of township, see quo 
warranto, dig. 406. 
ULTRA VIRES. 
See contract, dig. 261; corporation, dig. 187, 498. 
UNDERFAKING. 
See re dig. 94. 
UNDERWRITER. 
See Rats, R. D. 218. 
UNDUE INFLUENCE. 
See will, dig. 166. 
UNITED STATES COURTS. 
See evidence, dig. 572. 
UNITED STATES, 
immunity of, see limitations, R. D. 315. 
UNLAWFUL DETAINER. 
See equity, dig. 189. 
USAGE. 
See agency, dig. 569. 
USE AND OCCUPATION. 
See covenant, dig. 425; see landlord and tenant, dig. 


93. 
USURY, 
broker, commissions, fees for services, Mackey vy. 
Winkler, ann. cas. 592; see contract, parent and 
child, equity, dig. 478; as defense, pleading, eva- 
sion, foreign statute, mortgage, foreclosure, costs, 
attorney’s fees, dig. 575; see executor, illegal bonus 
for loan of estate’s funds, deed of trust, dig. 334; 
see lex loci contractus, KR. D. 100; mortgage, dig. 406. 
“VACANT” HOUSE. 
See insurance, dig. 500. 
VACANT LAND. 
See ways, dig. 600. 
VALIDITY, 
of sale, see mortgage, dig. 381; of will, see will, dig. 
. 5 
VALUE OF PROPERTY. 
See fraud, dig. 164; of land, see railroad, dig. 574. 
VENDOR’S CREDITORS. 
See sale, dig. 213. 
VENDOR AND PURCHASER, 
action, for price, defense, defect of title, lien, 
priority, partner, dower, 478. 















VENDOR AND VENDEE, 
assumpsit for purchase money, equitable interest, 
sale of, deferred payments, unpaid notes, judg- 
ment, dig. 359; see carrier, instructions, delivery, 
oe. 45; see contract, performance, election, dij 
311; see contract, rescission, assumpsit, pleading 
executory contract, purchaser, , ; See deer 
delivery, extension, ogee, adverse title dig. 69 
see fixtures, leading article by George W. Warvell 
485 ; land, dig. 501; see lien, bill to enforce, pleading 
set-off and counter-claim, decree, practice, dig 
599; see lien, foreclosure of lien, adverse title, = 
214; see lien, how created, how waived, vendo 
lien as security for a note, title of vendor, dig. 359; 
mortgage, dig. 21, 501; see notice, mortgage, bo 
for deed, equity, dig. 575; trespass, dig. 551. 
VENDEE, 
rma see railroad, dig. 574. 
See criminal law, dig. 571; partnership, dig. 574. 
VERDICT, 
aider by, see malicious prosecution, 285; carrier, dig. 
498 ; see constitutional law, dig. 234; criminal law, 
dig. 42, 140, 284, 403; insurance, dig. 572; railro 
dig. 574; replevin, dig. 550; special verdiet, see car- 
rier, dig. 594; will, dig. 166. 
VESTED INTEREST. 
See will, dig. 334, 335. 
VIADUCT. 
See railroads, dig. 382. 
VICKSBURG, ETC. CO., V. DENNIS. 
See constitutional law, ann. cas. 16. 
VOID, 
roceedings, see equity, dig. 20. 
VOID OR VOIDABLE. 
See judgment, dig. 118. 


VOTER. 
See Warranto, dig. 477. 
WADE ON ATTACHMENT, 
review of, 120. 
WADE ON NOTICE, 
review of, 120. 
AG 


“—ee 





eve 


See contract, dig. 356. 
WAGERING CONTRACTS. 
See agency, dig. 41; see lex loci contractus, brokers, RB, 


WAGERING POLIOY. 
See insurance, dig. 427. . 
WAIVER. 

See contract, dig. 403, 570; criminal law, dig. 20; deed, 
dig. 357; of breach, see easement, dig. 499; eject- 
ment, dig. 42; see eminent domain, dig. 378; execu- 
tion, dig. 549; insurance, dig. 452, 500; negligence, 
dig. 93; partnership, dig. 574; see replevin, dig. 550; 
water, dig. 503. 

WARD. 
See guardian and ward, dig. 21. 
“—— wae dig. 377 dig. 356, 475, 547; deed, 
ee agency, dig. ; covenant, . 356, > H 
dig. 403), ‘description, deceit, mistake, see vendor 
and vendee, dig. 45; fraud, dig. 92; hus- 
band and wife, dig. 21; insurance, » 572; sale, 
dig. 166, 293, 311, 334, 407, 429, 503; title, dig. 287. 
WAREHOUSEMAN 
evidence, dig. , 
VELLE, GEORGD W., 

author of “Vendor and Vendee—The Rule in Regard 

to Fixtures,’’ 485. 
WASTE. ’ 
See lessor and lessee, dig. 549. 


> 
use of, see limitations, dig. 406. 
WATERS AND WATER-OCOURSES 
dam ——— description rights of miners, pol- 
lution of stream, dig. 430; deed of land on bank of 
river, limit of ownership, franchise, reversion, R. 
D. 146; diversion, deed, right of way, damages, 
railroad, fences, waiver, mill, easement, dig. 4 
diversion of water-course,eminent domain, dig. 
22; islands, riparian owners, dig. 526; prescription, 
statement by court, evidence, dig. 69; tenants in 
common, evidence, expert, appeal, dig. 478. 


WATER-WORKS. 
See corporation, dig.J831. 


WAYS. 
See comperetion, dig. 163; dedication notice, 
dig. 238; eminent domain, private benefit, 


dig. 163; estoppel, relationship, parties, 9 
69; see injunction, dig. 405; landlord, dig. 501; 
land-owners, when not assessable, constitutional 
law, dedication, trial, findings, immaterial dam- 
ages, damnum absque injxria, township, appoint- 
ment, of road, money, 333; laying out, curative 
statute, gravel road, iegalizing, injunction, as- 
sessment, dig. 287; of necessity, private, by 
prescription, evidence, dig. 527; public high- 
way, uses, vacant land, Sap age possession 
by public authorities, 3 600; public way, see neg- 
ligence, dig. 333; railroads in streets, nuisance, di 
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WAYS—Continued. | WILL—Continued. 
70; damages, amendment of award, coveat, agene wralification, dig. 70; legacy, dig. 476 ; lien, dig. 
575. ;. life interest, precatory trust, tdig. 508; lost or 
pee restoration etc., 29; maintenance, widow, 
rous, see criminal law, dig. 356. children, limitations, devise, pleading, action to 
ASES. set aside sale, dig. 527; male issue, interpretation, 
91, 115, 138, 161, 186, 210, 234, 260, 283, 307, 330, ejectment, dig. 94; nuncupative will, tenancy, dig. 
402, 425, 450, 474, 497, 522, 546, 569, 594. 477; “or” should read “and,” dig. 119; perpetuity, 
MADDOX charitable uses, election, widow, right of, parol 
agreement, partner d d, evi , executors, 
. , attorney’s fees, dig. 214, 215; probate of, dig. 430, 
of evidence, see evidence, dig. 475, 572. 431; = lication, witness, declarations, imperfect, 
WESTERN, ETO. CO. y. STATE BOARD, ETC., gift, le acy, adémptions of, evidence, burden of 
° e; axation, etc., b z. ; revocation, marriage and the birth 
WESTERN, ETO. CO. x. TOWLE, dR. D. 172 sale, dig. 218; specific devise 
‘ reseduary clause, estoppel, deed, signature, as- 
sumed name, dig. 142; mem 4 capacity, evi- 
dence, undue influence, insanity, life estate, power 


. of disposition, dig. 46; trust, dig. 238; trust deed, 
= oo dig: - 285 A — of, see covenant, dig. dig. 404; trust, dig. 94. 
S15 ser Oresse, dig. 310; right of, see will, dig. | wrrHDRAWAL OF PLEA OF GUILTY, 
ies ; ag article by M. W. Hopkins. 76. 
wy B, ag $08; when right restored, see accomplice, corroboration, criminal law, trial, evi- 
: . , dence, instruction, dig. 576; accused as witness, 








R, W. H., 
cone of “The Law of Negligence,”’ 239. 


? 
ademption of legacy, intention, evidence, dig. 45; 
bequest in trust to testator’s children and descend- 
ants, pubiic charities, perpetuities, dig. 166; capac- 
, testator, contest, probate, evidence, dig,. 238; 
Cc arge on land, legacy, construction, substitu- 
tiona! gift, technical words, trust, perpetuities, 
contingent remainders, illegal bequest, dig. 478, 479; 
construction, contingent remainder, distribution, 
dig. 551; extrinsic testimony, conditional limita 
tions, R. D. 26; ,.lapsed legacies, descent, distribu- 
tion, devisee, gift to heirs, revocation, child born 
after making will, dig. 382, 383; legatee, executor, 
liability of, devise, revocation, Longstroth v. Gold- 
ing, ann. cas. 184; life estate, limited power to de- 
vise, Wright v. Wright, N. J. Ct. of Chan., ann cas. 
349; “without bodily heirs,’’ Thackson v. Watson, 
Ct. of App. Ky., case in full, 354; contesting probate 
verdict, new trial, jury, undue influence, impor- 
tunity, dig. 166; contest, probate, testamenta 
capacity, evidence, insanity, legacy, trust, veste’ 
interest, jurisdiction, depositions, witness, execu- 
tion, a dig. 334, 335, contingent devisee, con- 
struction, dig. 312; by minor, see descent and dis- 
tribation, dig. 140; see descent, dig. 404; devise, 
heirs, construction, legacy on land, devisee’s lia- 


credibility, criminal law, dig. 261; calling witness 
after closing, evidence, dig. 596; communication to 
lawyer by both parties, arbitration, evidence. 
119; competency, child, dig. 528; corporation, 
dig. 215; see criminal law, dig. 140, 188, 
235, 475; see cross-examination of, limit of, denial 
of charge, “; 335; defendant as witness, see 
criminal law, dig. 595; see discrediting, refusal to 
answer, interrogation as to crime, dig. 552; evi- 
dence, dig. 164, 236, 332, 571, 572; impeaching, see 
criminal law, dig. 42; see impeachment, character 
and reputation, particular knowledge of individual 
acts, dig. 383; see incompetency from defect of 
religious belief, C. E. 505; incompetency from 
interest, see Pa, dig. 574; “interested 
witness,” see fraud, dig. 597; jury, dig. 92; limiting 
number of, see criminal law, dig. 548; memory, 
refreshing, private cash book, partnership, disso- 
lution of, accounting, bill in equity, dig. 431; mode 
of examining, C. E. 74; mortgage, dig. 501; practice, 
dig. 45, 429; see privilege, contempt, competency, 
refusal to be sworn, dig. 215; sale, dig. 311; tax, dig. 
142; see transactions with decedent, act of 1869, 
competency of witness, trial, testimony of incom- 
petent witness, striking out, error cured, trusts, 


; resulting trusts, payment of purchase money, in- 
Sad doe or tahkociboce, “aor oe Fg Bea dbens tention of parties, evidence, dig. 142; will, dig. 334, 
power of disposal, rules of evidence, dig. 167; see 335, 527. aM 
executor, dig. 357 ; gift of shares, dig. 575;seelegacy | WOODWARD ETC. CO. V. JONES, 
——. aaa anes ——e Pacer mper my ann. cas. 296. 
im: ion, contest, evidence, undue influence, dig. TEN EVIDENCE. 
527; legacy, interest, accord and satisfaction, bei evidence, dig. 284 285, 309. 








